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IN THE 
. . 
Supreme Court of Appeals of Virginia 
,' '·,,. 
AT RICHMOND. 
Record No. 2569 
RUSSELL L. WILLIAMS 
versus 
COMMONWEALTH OF VIRGINIA. 
· PETITION FOR WRIT OF ERROR 
To the Honorable Chief Justice and .Associate Justices of 
the Supreme Court of .Appeals of Virginia: 
Your petitioner, RusseU L. Williams, respectfully repre-
sents that he is aggrieved ,by a final judgment entered against 
him by the Circuit Court of Prince Edward County, Virginia, 
finding him guilty of the violation of Seetion 4570 of the Code 
of Virginia, 1919. ' 
THE FACTS. 
Russell L. Williams, the Farmville manager of the State 
and Lee Motion Picture Theatres operated by Rosser Theatre, 
Incorporated, a wholly owned subsidiary of Neighborhood 
Theatre, Incorporated, was . arrested on the charge of op-
erating the theatres on Sunday, September 14th, (R., p. 1) 
was found guilty by the Trial Justice of violating the Sunday . 
observance statute (Code Section 4570), and appealed to the 
Circuit Court. · 
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The jurors were examined on their voir dire by the eourt 
and by counsel for the defendant (R., pp. 2 and 3). One 
juror indicated that he ,)!cdisapprov~4 as a matter of re-
2*. ligious belief the holding of professional exhibitions or 
athletic games or motion pictures on Sunday, and was 
excused. All the other jurors answered in the negative or 
made no response to the questions. 
The Commonwealth proved that the two theatres were 
opened (R., p. 4) on 'Sunday afternoon, September 14th, in 
addition to· being· open every week day at night and some-
times during the week day afternoons (R., p. 5). The court 
admitted over the objection of counsel for the defense on the 
ground of its irrelevancy and immateriality, evidence that 
there were no groups of people in Farmville who could not 
attend the motion picture shows or other places of recreation 
during the week if they were so minded (R., pp. 6-8). The 
witness for the Commonwealth testified that there was no 
disorder in the town of Farmville that might be corrected 
by Sunday moving pictures, and admitted that there was 
no disorder in connection with the operation of the two 
theatres on -Sunday (R., pp. 7 and 8). The Commonwealth 
also introduced over the objection of counsel for the defend-
ant on the ground it was irrelevant and immaterial, evidence 
that. students at Hampden-Sydney, a nea1~by college, could 
attend the motion pictures on week days (R., pp. 10-13). 
The theatres were opened on Sunday afternoon and after 
church hours Sunday night for the one Sunday they were 
operated under au arrangement between the management 
and the Junior Woman's Club of Farmville wherebv the 
gross receipts, less the actual operating costs incurred solely 
by reason of the Sunday operations, would be paid over to 
the Junior Woman's. CI.uh charitv fund for use for admitted 
charitable purposes (R., pp. 13-i6, 52). The gross receipts 
were to be deposited in a separate bank account and paid out 
for the actual operating expenses directly to the persons 
such expenses were due (R., pp. 19-20). •The owners 
3• and operators of the theatres charged no rent, depre-
ciation or amortization (Idem). In other words, the 
expenses to be paid out of gross receipts were those expenses 
incurred solely by reason of the Sunday operations and which 
would not have been incurred if the theatres had not been 
operated . on :Sunday. It was anticipated that the Sunday 
operations on the basis of experience in a number of other 
cities; would equal the Saturday operations and would net 
to the charity fund approximately $60.00 per Sunday (R., 
pp. 21-22). The theatre management operated the the~tres 
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on Sunday instead ~f turning the operations over to the· 
Junior Woman's Club to be ope-rated by that Club through 
responsible persons because of Social Security tax and other 
complications (R., p. 24). During the trial the defense sought 
to introduce evidence to show the number of communities in 
the State of Virginia where theatres operated on :Sunday 
(R., p. 24), to show that other entertainments or recreations 
for which persons· paid were operated on Sunday in the 
vicinity of Farmville (R., p. 38), and to show that each em-
ployee of the operating theatres would be required to take 
one full complete day of rest with pay and no employee was 
required to work on Sunday if he did not choose to work 
(R .• p. 37). The court, on the objection of the Commonwealth 
, to its relevancy and materiality, refused to admit any of this 
testimony and exceptions to this action of the court were 
duly noted (Idem). 
Numerous instructions were off{lred by both the Common-
wealth and the defendant and objections .and exceptions noted 
by the · defendant to certain instructions given and refused 
(R., pp. 56-72). After the jury retl1.rnecl the verdict, counsel 
for the defendant moved t.q set it aside on the ground that ' 
it was contrary to law and evidence and that the jury was 
misdirected (R., p. 72). The argument on this motion was 
continued to October 2oth. On the ""20th counsel for the 
4* defendant filed an affi'davit setting fortl,1 that after the 
trial the defendant and bis counsel learned for the first 
time that one.. of the jurors had expressed an opinion and 
that such information could not have been obtained earlier 
by the exercise of due diligence/ (R., p. ·74). On the 20th 
the court heard evidence in support of the affidavit and 
motion (R., pp. 75-76). This evidence (R., pp. 75-98) is so 
fully discussed in support of Assignment of Error No. 9 on 
page 17 hereof that it is not set forth at' this point. 
The court overruled the motion to set aside the verdict 
on the ground that the juror was disqualified to act and also 
overruled the motion made on the other grounds to which 
action· defendant excepted (R., p. 102). 
ASSIGNMENT:8 OF ERROR. 
Defendant assigns the following errors : 
1. The court erred in permit.ting the introduction of testi-
mony to the effect that persons who were so minded could at-
tend motion picture shows during the weekdays and that 
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students at Hampden-Sydney· could attend during the week-
days without interference with their courses of study. · 
2. The court erred in refusing to permit the introduetion 
of evidence-
a. As to the other and near by communities in the state 
where motion picture theatres are operated on Sundays. 
b. That other exhibitions and recreations, both commer-
cial ·and non-,commercial, are permitted on Sunday in the 
vicinity of Farmville. 
c. That the employees of the theatre are not required to 
work on Sundav and that those who do work on Sundav are 
required to· take one *full and complete day of rest during 
5 * the week with pay. 
3. In giving Instruction No_. V ( R., p. 68). 
4. In refusing to give Instruc.tion A as offered by the de-
fendant (R., p. 61). 
5. In refusing to give the second paragraph of Instruction 
C as offered by the defendant (R., p. 62). 
6. In refusing to _give the second par3.oC>Taph of Instruction 
D as offered by the defendant (R., p. 63). 
7. In refusing to give Instruction F as offered by the de-
fendant (R., p. 64). 
8. In refusing to give Instruction K as offered by the de-
fendant (R., p. 66). . 
9. In refusing to set aside the verdict because of the dis-
qualification of a juror. 
ARGUMENT UPON ASSIGNMENTS OF ERRJOR. 
Much of the law controlling the legal issues presented by 
the first eig·ht assignments of error is found in the Virginia 
Sunday statute (Section 4570), the pertinent part of which 
reads as follows : 
''If a person on a .Sunday be found laboring at any trade 
or calling, or employ his apprentices or servants in labor 
or other business, except in ·household or other· work of 
necessity, or charity, he shall be deemed g11ilty of a mis-
demeanor and upon conviction thereof shall be fined not less 
than five dollar~ for each offense.'' 
And in three decisions of this Court construing this statute, 
Pirkey Brothers v. Com1nonwealth, 134 Va. 713, 114 S. E. 
764, Lakeside Inn v. Commonwealth, 134 Va. 696, 114 S. E. 
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769, and Crook v. Commonwealth, 147 Va. 593, 136 S. E. 565. 
It should be helpful to a consideration of the instant case if 
these cases are first examined. In the Pirkey Brothers 
6*- *case, to which reference is made in the Lakeside Inn 
case, the def end.ants were charged with the violation of 
the Sunday statute in keeping open a cave, providing guides 
and lighting the cave with electricity on Sunday and charging 
admission fees of visitors. The Court reasoned and lield that 
the word ''necessity" must not be construed to mean the · 
same thing . as it did when the original Sunday Act was 
passed in 1779 for many things were deemed luxuries then 
which are necessities today. It approved the defiinition of 
necessity given by the Courts -0£ Massachusetts and other 
states-
' ,-a • that the necessity meant was not ·a physical and ab-
solute necessity,, but a moral fitness or propriety of the work 
and labor done under the circumstances of each particular 
case. * *"' · 
The Court" said moreover-: 
''No fix·ed and unvarying definition of 'necessity' as used 
in the statute can be given. Wbat may be a necessity in one 
place may not be in anot11er. '' 
The Court also approved the statement of Judge Field of 
the California Court, later Justice Field of the .Supreme 
Court of the United States, in Ex Parte N ewm011i (9 Cat 519), 
that the purpose of the Sunday law was to embody in statute 
the experience of mankind which had shown the wisdom and 
necessity of having at stated intervals a day of rest; that 
one day in seven is the rule founded on experience and sus-
tained by science; its aim is to prevent the physical and moral 
debility which springs from uninterrupted labor and in this 
respect it is a beneficent and merciful law. The Court also 
approved language from the United State.s Supreme Court 
in Soon Hing v. Crowley, 113 U.S. 703, 5 :S. Ct. 730, 28 L. _Ed. 
1145, stating that Sunday laws are upheld not from any right 
of the Government to legislate for the promotion of religious 
observance, but from its right to *protect all per.sons 
7* from the physic.al and moral debasements which come 
from uninterrupted labor. 
The Lakeside case was a prosecution for keeping open a 
swimming pool on Sunday. · The Court reiterated its holding 
in the Pirkey Brothers case that the necessity meant by the 
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statute is not a ,:physical necessity,. but. a:· moral fitness. or' 
propriety of the work .and la1bor done. under the circumstances · 
in t}le particular case which became ·a question of fact to be: 
deter~ined by a jm·y a:fter hearing the testimony relevant. 
to the pa1-ticular ad a_nd receiving proper instructions~ ln 
ruling out opinion evi.den~e the Oourt said the jury should 
be permitted to hear an the pertinent and relevant testi-· 
mony offered on the subj,ect.. The- judgment of. guilty of' 
the trial court was reve'I"sed becaus·e that court refused b 
permit to. g·o to the jury· testimony that. the operation of the 
swimnD:ng pool alleviated the diffieulty the sheriff was· having: 
at the· time in preventh1g-- nnde batl:ri.ng in streams in fae 
vic.inity of tl1e pool and testimony as: to the sanitary con-
ditions of the pool, the character ·of the people who attended 
on Sunday as well as on weekdays, a.nd the orderly manner; 
in which the plaoo wa.s conducted. The ·court held tha.t the· 
loweT court committed no error in excluding the evidencei 
that the employ.ees who worked on Sunday were gi.ven the, 
same amount of time during· the week on full pay. We 
realize that this is the subject of one of the assig11ments of 
error, ( assignment No. 2c) but we submit tI1at it has an im-
portant bearing on the question. Numerous il!-strnctions. 
were approved, many of which were gi.ven, without_ objection, 
in the instant case. The court approved an instruction (No· .. 
11) which stated that if the jury f 9und from the evidence . 
that the operation of the swimming pool on Sunday was . a 
public necessity, then the fact that incidentally ~certain 
8* p~rsons were laboring for the purpose .of taking tickets·,. 
distr~.buting towels· or acting as lifeguards, does not con- 1 
stitute an ·offense under the .statute. This is pertinent in 
considering· assignment of error No. 6, that is, the refusa.J of 
the Court to grant the second paragTa.p11 of Instruction D 
as offered bv · the defendant. . 
In the Croak case, Crook and others were convicted of a 
violation. of the Sunda.y law in umpiring and playing pro'-
fessfonal baseball on Sunday. No admission fee was charged .. 
The · Oonrt held that this ma.de no diffei·ence since the trade 
or calling of the defendants wa.s baseball and they were en-
, g·aged in this trade or calling on Sunday as professionals a.nd 
not as aIUateurs. · 
Among the instructions approved by this Court in the 
Crook case were the following: · 
- '' 112·. l Tpe court instmets the jury that if upon the whole I 
·evidence in the case, both for tbe Commonwealth and the ac-
cused, the jury,' after a careful and deliberate consideration 
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of the. evidence and the arguments of counsel and a. full and 
free co.nferencc among· themselves, entertain a reasonable 
doubt as to the guilt of the accused, they cannot be rightly 
convicted and you must :find them not guilty.' 
'' 13. 'The court instructs the jury that unless you believe 
beyond a reasonable doubt that these defendants were la.bor-
ing at a trade or calling within the meaning of the statute 
in playing ba.se ball, then you must find them not guilty.' '' 
· These instructions are pertinent to assignment of error 
No. 8, that is, the refusal of the court to give Instruction K 
as offered by the defendant. With this .summary of the law 
'before us let us consider the assignments of error in order. 
* ASSIGNMENT OF ERROR NO. 1. 
1. The court erred in permitting the introduction of testi-
mony to the effect that persons who were so minded could 
attend motion picture shows during the weekdays and that 
students at Hampden-Sydney could attend during the week-
days without interference with their courses of study. 
Th~ first assignment deals with facts which do or do not 
have an important bearing on the moral :fitness and propriety 
of the work in question. The court permitted to go .to the 
jury evidence that persons who were so minded, including 
students of Hampden-Sydney College, could attend motion 
picture .shows during the weekdays. The obvious implication 
from such evidence was tl1at if these persons could attend 
during· the weekdays, then the theatres could be operated only 
as a necessity if persons could not attend performances ex-
cept on Sunday. If they could attend on other days, there 
was no "necessity" for Sunday operations arid the defendant 
was guilty. Since necessity is defined in the cases as ''morally 
fit and proper" and not a physical or absolute necessity, it 
was error to admit evidence that would create or tended to· 
create t]?.is impression . 
.AiS:SIGNMENT OF ERROR NO. 2. 
2. The court erred in refusing to permit the introduction 
of evidence- · 
a. As to the other and near by communities .in the state 
where motion pic.ture theatres are operated on Sundays. · 
b. That other exhibitions and recreations, both coinmer-
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.cial and non-commercia.l, are permi,tted on Sunday m the · 
vicinitv of Farmville. 
c. That the employees of the theatre are not required to 
work on f,unday and that those who do work on Sunday are 
required to take one full and complete day of rest during 
the week with pay. 
This assignment presents to the court the question as to 
what are and what are not pertinent facts and relevant testi-
mony which will assist the *jury in arriving at a de-
10~ cision. As stated above, we realize that in the Lakeside 
case the court held that there was no. error in excluding 
evidenre that the employees who worked on Su~day were 
~iven the same amount of time during the week on full pay. 
We now ask the court to reconsider this ruling. It is one 
thing· to require the employees to work ,seven days a week 
and another thing to require them only to work six days. 
The jury's opinion as to the necessity of the Sunday op-
erations was bound to be affected by the status of the em-
ploy~es who worked on Sunday in order to enable the public. 
to enjoy motion pictures. If, without prosecution by the 
authorities, other persons engaged in commercial and non-
commercial recreations in the vicinity of the theatres, whicl1 
recreations are apparently considered by the authorities 
necessities or . else those so engaged would be proseeuted 
under the Sunday statute, why is it not proper that evidence 
of these recreations should be submitted to the jurors as 
indicative of what is and is not a Sunday necessity! While 
it is perhaps true that the fact a theatre is being operated 
in Norfolk on Sunday is not relevant to conditions in Farm-
ville on Sunday, certainly it is per_tinent to the issue that 
theatres are being operated in the neighborhood of Farm-
ville to which Farmville people can go on Sundays if they 
so desire,· thus aggravating the Sunday traffic, taking them 
away from their homes, making it difficult, if not impossible, 
for them to attend church services, and otherwise affecting 
their observance of the :Sabbath.. In these modern days 
of excellent roads and fast transportation, it is submitted 
that evidence of the operation of Sunday theatres within 
easy distance of Farmville is relevant testimonv and bound 
to have a bearing· upon the verdict of the jury. If citizen 
A and bis family can go to a near by town and attend the 
movies on Sunday, why should they not be permitted to do 
so in Farmville t No longer is it proper *to limit the 
11 * scope of the ,evidence to the corporate boundaries of 
the town. In the nineteen years since 1922, great 
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ohanges have t:;iken place in the man's way of life. It may 
be said now as was said in the Pirkey Brothers case in 1002, 
that few courts would now l1old that the word ''necessity" 
must be construed to mean the same thing· as it did in 1922. 
The whole policy of government has been directed towards 
giving greater leisure time and with greater leisure time 
there.is a greater need for recreation lest idle time be turned 
to mischief. The court eri~(.ld in refusing the jury the as-
sistance of the excluded testimony. 
ASSIGNMENTS OF ERROR NOS. 3 AND 4. 
3. In giving Instruction No. V (R., p. 68). 
4. In refusing to give Instruction A as offered by the de-
fendant (R., p. 61). 
These two assignments should be considered together be-
cause they present the issue as to what is a work of charity 
in Virginia. Must the work itself be charitable or is the· 
fact that the proceeds from the operation of the theatres 
are devoted to charity sufficient to constitute the operation a 
work of charity? As far as petitioner knows or 00111 ascertain 
this question has never been presented to this court for de-
cision, but the court will take judicial notice that it is the 
well established custom in Virginia to g-ive ex:hibitions of 
various sorts on :Sunda.y, the proceeds of which are devoted 
to charitable purposes and never before to the knowledge of 
counsel for the defendant has the prop]iety of suc.h action 
been questioned. It is submitted that the policy of this State 
has been determined by the General Assembly in Section~ 
156 and 1157 of the Tax Code quoted in full on pages 44 to 48 
of the record. In Section 156, motion picture shows are 
charged a. license .fee ""except those "for benevolent, 
12* charitable or educational purposes". The concluding 
parag-raph of this section, provides "that where such 
exhibition is given for benevolent, charitable or educational 
purposes" the exemption from a· license fee is limited to 
one day if the exhibitor receives a part of the receipts from 
such exhibition as his compensation. However, the evidence 
in this case shows that the exhibitor does not receive any 
part of the receipts for his compensation or for anything 
else. Again in Section 157, theatrical and similar perform-
ances must be licensed unless '' for benevolent or charitable 
or educational purposes". How else can a motion picture 
exhibition be given for charitable purposes except by the 
devotion of the proceeds from the exhibition to such pur-
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poses? If, under the Tax Code, the devotion of such prQ\-
ceeds to charitable purposes constitutes an exhibition for a 
charitable purpose then it must clearly follow that those: 
engaged in c:onducting the exhibition are eng;ag-ed in a chari-
table purpose, that is, in a work of charity and hence the in-
struction given by the Court (No. V) was erroneons a.nd the 
court erred in not giving· Instruction A offered by the de-
fendant. These Tax Code provisions must be treated as a .. 
part of the Sunday law in arriving at the tme rn:eaning of' 
the use of the word "cha.ritv" in that statute. 
An exhaustive examination of the dip;ests Ims disclosc:r 
only one state (Georgfa) in which it has been held that the 
work itself must be of a eharita.ble nature in order to con-
stitute it a work of charity. Apparently, in no other state· 
in the Union has the same. question reacl1ed the hig·hest 
courts from which it may be, fairly assumed that if the ques-
tion has been presented to the lower courts the accused ha~ 
been promptly acquitted or that *the ·question has not 
13* been presented. Rogers v. State (1939), 60 Ga. Ap:Jr 
722, 4 S. E. 2nd 9'18; dealt with the precise question in-
volved in the instant ca.se, that is, the operation of a motion 
picture· ·theatre on Sunday, the proceeds from which were· 
devoted to an admitted charitable purpose. T11e court, iu 
holding tlmt such an operation was not a "work of necessity'\ 
cite<l: the Crook case with approval and undertook to clinch 
~ts reasoning by suggesting that larg·e department and furni-. 
ture stores might be operated on Sunday and the proceeds 
devoted to a charitable purpose. No doubt such stores migl1t 
be lawfully operated under certain conditions, but obvionslv 
they will not be operated for various reasons. They do not 
supply the relaxation and amusement which the public. seeks: 
on the rest da:v which mav be had in the tlieatres. The case, 
also- stre.sses the fact that the proceeding is not against the-
motion picture corporation itself charging it with doing busi-
ness in violation of the statute, but against employee.s thereof. 
Of course this i·easoning is not pertinent in Virginia be-
cause this court has already held in tlle Lake-side ·case tliat 
if the operation itself is morally fit and proper, then the in-
cidental employment of persons to conduct the operation 
does not constitute a violation of the Sundav statute bv those 
persons. In o.ther words, if the operation itself is a work of 
charity, then the employment of persons in and about that 
operation does not constitute a violation of the S~day law 
by those persons. · 
While tbe same con~Iusion wns reached in an earlier 
Georgia case (1934), Thompson v. Oity of Atlanta1 178 Ga. 
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281, 172 S. E. 915, in a still earlier case, .Albany Theatre v. 
Short, 171 Ga. 57, 154 S. E. 895, 173 Ga. 121, 19 S. E. (2d) 
688, the American Legion was held not guilty of violating 
the Sunday law when it operated a motion picture on Sunday 
and devoted the proceeds to *an underprivileg·ed chil-
14• dren's program. Thompson. v. City of Atlanta, under-
. takes to distinguish the Albany Theatre case on the 
ground that the American Legion was not the proprietor 
of the business ·and its ordinary calling was not the operation 
of theatres. The Albany case wa.s twice before the Georgia 
Supreme Court. In the first Albany case the court sustained 
by an equally divided court an injunction granted by the lower 
court forbidding the operation of a motion picture theatre on 
Sunday by the American Legion for the bene:fit of underprivi-
leged children as a direct violation of the Sunday law. The 
court said .that no distinction should be ma.de between members 
of the American Legion and employees of the theatre company 
-they were all equally guilty. When the case came before 
the court the second time about eight months later on the 
question of making permanent the injunction, the court with 
only one dissent and that was of the Justice who wrote the 
opinion in the first case, said: 
''In the light of our present civilization, it seems to. us 
that an organization suc.h as the American Legion, and simi· 
lar associations, mig·ht with far better grace be placed under 
the exception provide~ for acts of charity than the sale of 
g·asoline on Sunday can be placed upon the footing· of one 
of the acts of necesi:;ity. If the jury under the testimony in 
this case should find that the net proceeds of all exhibitions 
to be ma.de in the future is to be devoted to the purpose of 
aiding· underprivileged children, if is obvious that the .work 
is one of charity a.s well as most necessary.'' 
It will be observed that the distinction sought to be made 
in tl1e Thompson case was not properly taken because the 
court had decided otherwise by a divided court the first time 
the case came .before it and in t:µe second opinion. had not 
made the distinction at all. 
While we admit that the ·most recent Georgia decision is 
practically on all fours with the instant ease, it loses much 
of its force by reason of the decision in the Albany Theatre 
case, and furthermore, it is not controlling •because 
15• Georg'ia, as far as the case indicates, does not have 
statutes similar to those quoted above which exempt 
from license fees exhibitions· for charitable purposes and 
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hence as in Massachusetts and the other states, place such 
exhibitions , within the categ·ory of charitable works. 
ASSIGNMENT OF ERROR NO. 5. 
5. In refusing to give the second pa.ragraph of Instruction 
C as offered by the defendant (R., p. 62). 
This assignment deals with the refusal of the court to give 
the second parag-ra.ph of Instruction No. C as offered, in 
which the jury is told that it should consider the fact that 
the employees of the theatre who work on Sunday are re-
quired to take one full day of repose and relaxation on another 
day. Since this matter is treated under Assignment of Error 
No. 2 above, the arguments there presented will not be here 
repeated. 
ASSIGNMENT OF ERROR NO. 6. 
6. In refusing to give the second paragraph of Instruction 
D as offered by the defendant (R., p. 63). 
This assignment is to the refusal of the court to instruc.t 
the jury that if the jury finds the operation of the theatre 
is a neces.sity, then it is a work of necessity; for Russell Wil-
liams to have done work incidental to the operation of the 
, -same. This is a para phrase of· Instruction No. 11; given fo 
the Lakeside case and tre.a.ted on Page 7 above. Since the 
instruction was approved in the Lakeside case it should have 
been approved· and given in the c:ase at bar. 
ASSIGNMENT OF ERROR NO. 7. 
7. In refusing to give Instruction F as offered by the de- · 
fendant (~., p. 64)~ 
It is submitted that all the matters presented by Instruc-
. tion No. F, *'the subject of this assignment, are covered 
16* by the ruling· in the Lakeside case that 'the jury should 
be permitted to hear all the pertinent and relevant 
testimony offered on the subjec.t in order to arrive at their 
opinion. Substantially the same instruction as F was ap-
proved as Instruction 8 in the Lake$ide case. It is further 
sul?mitted that this case is somewhat out of the usual .because, 
as will be developed more fully in the argument on Assign-
ment of Error No. 9, the jurors are, inevitably influenced by 
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their own backgTounds and their own knowledge of conditions 
in the community. If the theatres are1 unsafe and unsanitary 
and if there is disorder during the perf ormanees, then the 
jury would be well justified in finding that .the exhibitions 
are not a necessity. But if the reverse is true, much more 
likely is it that the jury will find that the exhibitions are a 
necessity and so the jury should have been instructed in the 
instant case to consider the subjects presented by this in-
struction as the facts therein directed to the attention of 
the jury bear directly and relevantly on the question at issue. 
It therefore is submitted that the court erred in declining to 
give this instruction. 
ASSIGNMENT OF ERROR NO. 8. 
8. In refusing to give Instruction K as offered hy the de-
f endant (R., p. 66). 
It would seem that this instruction which simply tells the 
jury if any member has a reasonable doubt as to whether 
the opening· of tlw theatres on Sunday was morally fit and 
proper as defined in the other instructions he must give the 
defendant the benefit of the doubt a.nd acquit him, is oh-
viouslv a correct instruction. The burden is on the Com-
monwealth to establish beyond a reasonable doubt that the 
ope.ration of the theatres on Sundav is not a work of necessity 
or of charity. The burden is not ·on the defendant to prove 
. tha.t *it was a work of necessity. T'his was established 
17*. in the Lakeside case where it was held that the court 
erred in ref using an instruction which told the jury 
the Commonwealth had to bear this burden. Further argu-
ment would seem to be unnecessary to show this court that 
the court erred in refusing· this instruction. 
ASSIGNMENT OF E1RROR NO. 9. 
9. In refusing- to set aside the verdict because of the dis-
qualification of a. juror. 
},ollowing the trial, defendant's counsel learned for the 
first time that one of . the jurors had expressed an opinion 
and thereupon an affidavit (R., p. 74) was filed to that effect 
stating that such information could not have been obtained 
bv the exerci~e of reasonable diligence. The defendant added 
to the other motions to set aside the verdict on the ground 
that it was contrary to the law and evidence and the jury 
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was misdirected,. the further ground that one of the jurors 
was disqualified to act as a juror.. At the hearing on thh;, 
motion the defendant called one F~ W. Rasbury (R., pp. 75-
S2) who testified that j_ust prior to the- tri~l he was· talking 
in, front of the court hous·e with. J. W ~ Hug·he-s-, one of' the: 
jurors, and one· E. M .. Shepherd and a Mr. Collins and others·,. 
and tha.t he understood Hughes to say ''the world is getting; 
fartlier away from the Lord every day and Sunday movies 
won't· make it any better'''; '' that the people in Russia and 
Germany were paying tbe penalty now for- ig·noring the: 
Lo·rd',.; that subsequently he ];lad g·tme into the court house 
just prior to the trial and had told a person in the court- h:onse 
that the case was already lost i that he accompanied Mr· .. 
Garland, of counsel for the defendant, to the house of Em--
mett M. Shepherd and told. Shepherd that Hughes had made· · 
the above statements and that he, R.asbury, had replied tha.t 
he didn ''t *see any more harm in Sunday movies than in 
. 18* fishing on Sunday or automobile ridinig· on Sunday .. 
Sbepherd's testimony (R., pp. 84-89) confirmed R-1s-
bury's statement that Hughes had said during· the conversa-
tion "the people in Germany and Russia were paying the 
penalty now for ignoring the Lord'' or somethfog to that. 
e-ff oot and had also s-a.id something in respect to the world 
getting farther away from the Lord every day and Sunday 
movies wouldn't make it any better, but refused to make au 
affidavit to that effect because he claimed he did not hear-
the statement plain · enough. The witness Shepherd agTeed 
to come to Mr. Garland's office at his request to make an af-
fidavit, but the next morning on his arrivaI refused to make 
· any affidavit. J". W. Hughes, when called- by the defendant as: 
·a witness, stated (R., pp. 90-97) that he had saiµ that Ger-
many and Russia were suffering the consequences now be-
cause they practically ignored the.Lord, but by-way of general 
conversation and not directed at the theatres. He testified 
he was not prejudiced a.bout the theatres being· opened 011 
Sunday and went to ha.II games and entered the jury boxi with 
an open mind, but after he had listened to the court's in-
structions he determined there was nothing else to do, but 
to find the defendant guilty. 
This is a case where, as has been stf;tted a.hove, the back-
ground of a juror plays an all important part. Try as hard. 
as he may he cannot divorce himself from this background,. 
_llis innate prejudices and beliefs·, his religious scruples, the 
teaching and .preachings of his ministeria.I advisors. A juror 
ml;\y think he enters the jury box free· of all his whims, teach-
ings, and bclief s beca1.1se he· does: not realize when he takes 
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his oath and is examined on his voir dire, that he will not 
be given. evidence of facts to sift and decide which are true 
and which are untrue · and reach a decision based on these 
facts. Very few facts are presented to him. He hears that 
the theatres operated on Sunday, *that there was no , 
19" disorder, that people could attend the theatres· on week-
days, that the theatres are clean and sanitary, but he 
is not permitted to learn of the other commereial recreations 
operated in and about Farmville on Sunday, that there are 
near by motion picture houses to whic.h his fellows may go 
on Sunday and that the employees of the theatre who work 
on Sunday are required to take one full day of rest with full 
pay. Gradually it dawns on him that he is being called on 
to decide whether or not there shall be motion pictures in . 
Farmville on Sundav. Then the court tells him that his de-
cision depends on whether or not he. believes it morally fit 
and proper to have motion picture theatres operating in · 
Farmville on Sunday. He is not permitted to hear the 
opinions of his fellows as to the moral fitness and propriety 
of such exhibitions. The ball, so to speak, is ·passed right 
back to his own conscience without any actual basis for a 
decision and as soon as he leaves the jury box and goes into 
the jury room or even before, during· the argument of ·counsel, 
all of. his old bias, prejudice, religious scruples and teaching·s 
cqme into play and finally control his decision. 
,Juror Hughes by his own admission was firmly convinced 
that conditions in Europe were due to the disregard by Eu-
ropeans of the observance of the Sabbath. Had not his 
preaeher told him so a few :Sundays before the trial Y It is 
true he went to ball games on ·Sunday a.nd that might be all 
right for him, but he wasn't going to let the bars down fo1; 
other persons to go to motion pictures who didn't want to 
go. to ball games ; he was not going to .be the handmaid of 
the devil and bring European conditions to Farmville; he 
was not going to let the people of Farmville pay the p·enalty 
the Europeans and Russians were paying for failure to keep 
the Sabbath holy according to the strict word of the scrip-
tur~. Oh, no, it was his bounden duty after •listening 
20• to the court to apply the teachings on which he had 
been raised that man was made for the Sabbath and 
not the Sabbath for man, and he should find Williams guilty, 
lest this pernicious encroachment on these teachings blai:;t 
the happiness ang fortunes of the community. All this and 
more can be read between the lines of the testimonv. 'While , 
the juror mi,qht not have formed beforehand a de'cided, sub-
stantial or fixed opinion as to the guilt or innocence of the 
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acciised, it is clear he had formed a decided, substantial a;nd 
fixed opinion as to the propriety and moral fitned of the 
operation of motion pictitres on Sunday or rather oj Sunday 
work and hence of the work of those engaged in the operation 
of motion pictures on Sunday. Hence when he is told by 
the court in effect, as he understood, that if he did not be-
lieve it was morally fit and proper to operate motion pic-
tures on Sunday then he must find the defendant guilty, he 
reasons, as he states, that he could have reached no other 
conclusion. It is submitted that taking all these matters into 
consideration the juror was patently disqualified and the 
court should set aside the verdict on this ground. 
CONCLUSION. 
For these· and otlier reasons your petitioner prays a writ 
of error may be awarded him and that the judgment com-
plained of may be reviewed and reversed. 
Counsel for petitioner desires to state orally the reasons 
for reviewing the judgment. 
A copy of this petition for a writ of error was delivered 
to Frank N. Watkins, Esq., Attorney for the Commonwealth, 
on the 14th day of January, 1942. 
21 * *This petition will be filed with the Clerk of the Su-
. preme Court of Appeals of Virginia at Richmond, Vir-
ginia, on January 15, 1942. · 
Counsel for petitioner desires to .state orally the reasons 
for reviewing the judgment complained of. 
The petitioner desires to adopt this petition as his brief. 
Respectfully submitted, 
RUSSELL L. WILLIAMS 
R.E.GARLAND 
Farmville, Va. 
ROBERT T. BARTON, JR. 
Mutual Building, Richmond, Va. 
Counsel for Petitioner 
By Counsel 
We, A. W. Parker and Robert T. Barton, Jr., attorneys 
at law practicing in the .Supreme Court or Appeals of Vir-
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complained of in the foregoing petition, and that said judg-
ment shall be reviewed and reversed. 
Given under our hands this 12th day of January, 1942. 
A. W. PARKER 
Mutual Building, Richmond, Va. 
ROBERT T. BARTON, JR. 
Mutual Building, Riclunond, Va. 
Received January 15, 1942. 
M. B. WATTS', Clerk. 
February 23, 1942. Writ · of error and supersedeas 
awarded by the court. No -bond. 
,M. B. W. 
RECORD 
Virginia: 
In the Circuit Court of Prince Edward Gounty: 
Commonwealth of Virginia, 
v. 
Russell h Williams 
Transcript of the testimony and other incidents of the trial 
of the above entitled cause on September 18, 1941, at Farm.-
ville, Virginia, before Hon. Joel W. Flood and a jury. 
Appearances: 
Frank N. Watkins, Esq., Attorney for the Commonwealth. 
Robert T. Barton, Jr., Esq., R. E. Garland, Esq., Counsel 
for the defendant. 
State of Virginia, 
County of Prince Edward, to-wit: 
To the Sheriff or any Police Officer or Constable of the said 
County: 
~. · Supreme Court of Appeals of Virginia 
Wliereas, Frank Nat Watkins; Commonwealth's Attorney 
of the said County, has this day made complaint and in-
formation on oath before me, J. F~ Lewis-, 'Eria:l Justice,. 
Justice of the Peace of the said County, that Russell Wil.;_ 
Iiams in the said County,. did 0n the 14th d~y of September,.· · 
1941 unlawfully labor at his trade or calling, to-wit; operated 
a moving picture show,. and employed others. in- labor and! 
business·· on Sunday, it .being not household work, or other 
work of necessity or- charity mid: in violation of Section 4570 
of the Code of Virg·inia, 1936, against the peace and dignity. 
of the Commonwealth of Virginia. 
These are; therefore,. to oonrmancl you in the name of th()· 
Commonwealth, to apprehend and bring before me, the Trim 
Justice, or his Assistant, the body of the said Russell Wil-
liruns to answer the said complaint and to be- further dealt 
with according to; law. And you are- also directed to summon. 
J. W. · Crute as witnesses. 
Given under my hand and seal, this 15th day of September'1 
1941 .. 
J. F. LEWIS, Trial elustioo (seal)' 
(On back) 
We the jury find Russem Williams guilty and fix bis fine at 
$5.00. 1/~ ~ ~.,~ 
/ · J. W. HUGHES, Foreman. 
· · puge 2· ~ The. Court:- Ge!).ilemen of' the Jury, I think I 
. examined most of you on your voir dire yesterday 
but some other · jurors were summoned. Are eaeh of you: 
gentlemen residents of the State of Virginia and have you 
been for at least twelve months f 
Are you residents of the County of Prince Edward and 
have yon been for at least six ·months prior· to the time- you 
were summoned in this case 1 . 
Is there any matter in -controversy whfoh might be tried 
by a jury at this term of. the court in which any of yon are 
interested f · 
Gentlemen, this is a eharge 3t,011inst Russell Williams,. 
charging him with operating .a moving picture ~how on Sun-
day. Have. any of you gentlemen formed or expressed an 
.opinion in . this case T 
· Axe you conscious of any prejudice or bias f 
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Are any of you related .by blood or marriage to. Russell ·. 
Williams? 
Do any of you have any interest in· the outcome of thfs 
trial? 
( There was no response to any of the above questions) 
Any questions, Mr. Watkins 7 
Mr. Watkins: No, sir. 
Mr. Barton: Mav I ask the jurors some questions? 
The Court: I mfght say first, have any of you served as 
jurors in this court previou~ly this year Y 
page 3 ~ (No response) 
Mr. Barton: Have any of. you gentlemen formed or ex-
pressed any opinion as to the propriety or impropriety of 
the operation of a motion picture theatre on Sunday! 
Do any of you disapprove, as a matter of religious belief, 
of the holding of professional exhibitions or athletic games 
or motion pictures on Sunday Y 
(Mr. Rucker held his hand up) 
The Court: · I think Mr. Rucker should stand aside. 
Mr. Barton: Do any of you have any religious scruples 
against yourself engaging· in any recreational activity on _ 
Sunday which requires other person.s to work at their trade 
or calling in order for you to engage in that activity Y 
Have any of you expressed or formed any opinion as to 
the moral fitness or propriety of operating the Lee and .State 
theatres in the town of Farmville on Sunday Y 
(No response) 
The Court: We will have to get another talisman unless 
the Commonwealth's Attorney will take that as a strike. 
Mr. Watkins:· I will take that as a strike to save time, 
unless the defense has any objection to it. 
Mr. Garland: We have no objection. 
Thereupon, the jury was sworn, and after opening state-
ments to the jury by the Commonwealth's Attorney and Mr. 
Garland, the following testimony was introduced: 
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page 4 ~ J. W._ CRUTE, 
a witness called by the Commonwealth, and being 
first duly sworn, testified as follows : 
Examined by Mr. Watkins: 
Q. Mr. Crute, wl;tat is your position T 
A. I am a Police Officer of the town of Farmville. 
Q. I believe at the present time you are acting· ChiefT 
A. Yes. 
Q. Do you know the population of the town of Farmville, 
. approximately? 
A. Around about 3600 or something like that. I think it 
is more than that but that is somewhere about the census. 
Q. This is a charge against Mr. Russell Williams, Manager 
of the theatre.s here, of operating on Sunday, September 14. 
Did you make any investigation of that as to whether-
A. Yes, l did. 
- Q. What did you find, Mr. Crute? 
A. I went by the State Theatre first and talked to Mrs. 
Neal at the window. :She was selling tickets and people were · 
passing into the show, and I went in and there was a picture 
on "the screen. I stayed there a few minutes, possibly five or 
ten minutes, and then went down to the Lee Theatre and 
stayed down there about an equal amount of time. They were 
selling tickets there and people were passing in-not very 
many, but there were some-possibly a dozen or two. That 
was somewhere between three and four o'clock. 
page 5 ~ Q. Mr. Crute, what day was thaU · 
·A. Last Sunday. 
Q. That was September-
A. September 14, 1 believe. 
Q. Do you, of your personal lmowledge, know that these 
theatres are open during the week? 
A. Yes, I think so; 
Q. Do you know what days during the week they are open Y 
A. They are open every day during the week. . 
Q. Do you know the number of shows they give a day Y 
A. They generally have a matinee and sometimes they 
have two shows at night, I reckon. I don't go around there 
much. In fact, I haven't been to a show hut once or twice 
in three or four years. 
Q. You ha"V'e been on duty! 
A. They sometimes give two shows at night but I think 
they g·enerally have a matinee and a show or two at night. 
Q. Do you happen to know Mr. Williams? 
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J. W. Crute . 
.A. Yes, I know him.. . 
Q. Do you know what bis official business is? 
A. He seems to be manager of the theatres. I have· been 
told that he is. 
Q. Mr. Crute, are there any businesses or faetories ·ln · tl;i~ 
tovm of Farmville, that operate after six o'clock in the after:..-· 
noon during the week that you know ofY 
page ff } A. I, don't think so-nothing but the garages and 
:filling stations. They have been 9perating and one 
or two have operated all night--:.twenty-four hours. 
Q. What are the closing hours for the business houses in 
the town of Farmville! 
A: Around about six or six-thirty as a rule, somewhere 
around six o'clock, most of them. 
Q. What are the closing hours; if you know, for the m&nu-
:facturing plants in and about Farmville t 
A. They are closing pretty early. I hear whistles blowing 
around about four-thirty-four to five-thirty. They work 
very short hours, I• know. 
Q. Mr. Crute, do you know of any places around in and 
about Farmville at which there is much disorder which, by 
the operation of the picture shows on Sunday would be elimi-
nated? 
A. I don't think so. 
Q. Do you know of any group of people in factories, stores, 
schools or otherwise that are unable, by reason of their em- , 
ployment, to go to picture shows or other places of recreation 
during the week? · 
A. State that over. 
Mr. Garland: May it please the Court, we doubt very 
much the admissibilitv of that evidence until the defendant 
has undertaken to prove. to the contrary. 
Mr. Watkins: I am glad he made that statement. If that 
is the contention of the defense that I do not have 
page 7 } to prove it, as I anticipated, the lack of necessity, 
I will withdraw the question. 
The Court: The Court of Appeals, I think, has passed 
on that question and the burden is on the Commonwealth to 
prove that it is not a uooessity. 
·· Mr. Watkins: That is the only ground on which I could 
possibly ask it. . 
Mr. Barton: May it please the Court, isn't the situation 
further that "necessity" as defined in the decisions,. is 
'l'l Supreme Court of Appeals. of Virginia, 
I 
J. W. Crute. 
whether or not.' it is morally fit and prop~r-not the question 
of' absolute necessify. We h.aven't objected heretofore to 
this testimony because it is probably within the knowledge 
of the jurors anyway, and the Court, but isn't the issue: 
whether it is morally fit and proper f · Isn't. that an ophri.011 
to be formed· by the jury f It is not a q:rrestion of whether 
you caµ .see motion pictures on week days or you can only 
see them on Sunday, but whe~her it is morally fit and proper,. 
and it ~urs to ns this is entirely inappropriate to the issue.. 
I think the Commonwealth's Attorney will agTee with me 
that the necessity has been defined by the Court of Appeals.. 
as whether it is morally fit and proper. . 
Mr. Watkins: I disagree with counsel on the other side 
as to whether that is the issue .. 
page 8 ~ ·The Com·t: I think that is a matter that can 
be taken up in instructions. I know our Court of 
Appeals has .given a very .broad construction to the statute 
in cases of. this sort. · 
Mr. Barton: Will you note that we object to this testimony 
and except to the ruling of the Court on the ground that it 
is improper, inasmuch as the issue is whether or not it is 
~orally fit and proper for motion pictures to be exhibited 
on·Snnday. · 
The Court: Continue .. 
Q. (The question was read as follows: '' Do you know of 
·any group of people in factories, stores, schools, or other--
wise, that are unable, by reason of their employment; to go 
to picture shows, or other places of recreation, during the 
·week!")· 
A. I don't know. Most of the places are closed up. They 
have time to go to the pictures at night. I think most of 
them close up in the evenings. or afternoons and they ~ave 
a Qbance to go at night. 
CROSS EXA.l\ITNATION .. 
By Mr. Garland= 
Q~ Mr. Crute, yon said you went into both theatres on 
Sunday. Was· there any disorder in either theatret 
A. None in the world. 
page 9 ~ Q. Any disorder out in front of the theatres at 
allf 
A. No, sir. 
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Dr. E. G. Gammmi. 
Q. In response to a question· by Mr. Wa.tkins you stated · 
in your opinion there was no disorder in the town of Farm-
ville that might be corrected by Sunday moving pictures. 
How about the colored element down on the lower end · of 
Main Street on Sundays Y Do you think if they went to the 
movi:µg pictures some disorder might be prevented 1 
A. I don't know. We might be called to the theatre in-
stead of the restaurants. I don't know about that part of 
it That bunch down there, wherever they h~ppen to be, 
would ha.ve disorder. That is. my opiniori of that crowd. 
Q. You g·ave your opinion that there were no groups of 
people here who would be prevented by their employment 
from attending moving pictures during the week. Don't you 
know that there are many working people who work all day 
long and work pretty late and when they get home at night 
it would be too late for them to make the seven o'elock show 
and they wonldn 't consider it wise to sit up for the nine o'clock 
show because they have to return early to work the next 
morning! · 
A. Well, I reckon son:i.e people wouldn't want to go but 
- if they cared to go bad enough I reckon they could make 
arrangements to go. 
Q. You know there are a lot of working people . here who 
cannot convenientiy go during· tho week f 
pag·e 10 ~ A. I know that is a fac.t l>Ut if they want ·to go 
I reckon they could make arrangements to go .. 
It depends on what the hours of work are. People don't 
work many hours these days-about six, seven or eight hours 
-and most of them are, off sixteen hours and I think that is 
the majority of working hours these. days and it is ·up to 
them to get ready to go to the show. That is the way I feel 
about it. 
DR: E. G. GAMMON, 
a witness called by the Commonwealth and being first duly 
sworn, testified as follows : · 
Examined bv Mr. Watkins: , 
Q. Dr. Gainmon, where do you live? 
A. At Hampden-Sydney College. 
Q. What is your position Y 
A. I am President of the College. 
Q. As President of the College you naturally come in con-
tact with a large number of young men? 
I 
24 
.A.. I do. 
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Dr. E.G. Gammon . 
Q. And students. Due to classes being so arranged or 
restrictions on the students is it such that the students of 
Hampden-iS:ydney do not have an opportunity to attend the 
moving picture shows during the week in Farmville Y 
A. It is not. 
page 11 ~ Mr. Barton: For .the recor~, may it please the 
Court, we object to that question for the reasons 
assigned. We object to the same line of testimony and the 
questions that were asked Mr. Crute. 
The Court : I overrule the objection. 
Mr. Barton : . I note an exception. 
Bv Mr. ,vatkins: 
·Q. Are there any other schools or colleges in and near 
Farmville, to yqur knowledg.e 7 
.A.. Tbe S. T. C. at Farmville. 
Q. Most all schools and colleges in the State of Virginia 
operate under similar schedules and conditions as Hampden-
Sydney, do they not Y · ' 
Mr. Barton: If your Honor please, I think when we take 
the whole State of Virginia we are covering a right wide 
territory. 
The Court: You can prove by the witness, first, that he 
has information of the schedules of tho different colleges 
and educational institutions of the State. 
Mr. Barton: What has that to do with this issue Y 
Mr. Watkins: May it plea.se the Court, I assume the presi-
dent of an institution in the State of Virginia would know 
something, from personal knowledge, of the schedules of 
classes and the opportunities of the students in different 
universities-
pae;e 12 ~ The Qourt: The objeetion is sustained, because 
I think the question is immaterial. What you are 
trying to prove is the schedule at the Teacher's College at 
Farmville. Confine yourself to that. 
Bv Mr. Watkins: 
-Q. Dr. Gammon, in your opinion is it to the moral better-
ment of the students of Hampden-Sydney, or of any other 
institution of education, that they attend picture shows on 
Sunday? 
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Mrs. W. B. Bruce. 
Mr. Barton: We object to that because that is the very 
issue that is to be submitted to the, jury and no opinion evi-
dence on an issue which is submitted to the jury is proper. 
That has been held in all of these cases. 
Mr. Watkins: I would like to be heard on that question. 
Mr. Barton: That is a bare statement. I do not ,think 
it needs any argument. 
The Court: I will hear you. 
(The jury retired) 
Mr. Watkins: (After citing Lakeside Inn Corporation v. 
Commonwealth, 114 S. E. 769.) I contend that a school 
teacher is in a better position, and is an expert in determining 
the question as to the moral fitness of any kind 6f recreation, 
than a bachelor and there might be bachelors on 
page 13} the jury. That is carryin~ it to the extreme. 
Here is a professor or a president of an institution 
who is in a better position to know from the reactions of the 
boys than the average juror who does not come in contact 
with those young men or young women. 
The Court: The objootion is sustained. 
(The jury returned to the jury box) 
Mr. Watkins: That is the Commonwealth's evidence. 
MRS. W. B. BRUCE, 
a witness called by the defendant and being first duly sworn, 
testified as follows : 
Examined by Mr. Garland: 
Q. Mrs. Bruce, do you 1ive in FarmvilleT 
A. Yes. 
Q. Are you connected with the Junior Woman's Club in 
Farmville? 
A. I am Secretary. . 
Q. Do you know whether or not the Junior Woman's Club 
of :H'armville is sponsoring the Sunday moving pictures here Y 
A. Thev are. 
Q. Do you know what the agreement says about where the 
proceeds shall go that are paid to you T . 
A. Shall go to charity. 
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page 14 ~ Q. I wish you would tell His Honor and the 
Gentlemen of the J m-y what charities you support 
in this community? 
. A. ·The Junior Woman's Club gives a substantial contri-
bution to the Southside Ho.spital each year. Last year this. . 
contribution was applied · on a respirator. Contributions 
are. mll,de · for the clinic and the electric fans have been put 
in the wards in hospitals, and they solicit each year for the 
hospital drive. Contributions are made to the Public Health 
Department, these to be used in furnishing supplies for 
babies of indigent parents. . . 
· There was pa.id to Dr. Dudley $50 for the past two yea.rsr 
a $25 scholarship each to S. T. C. and Hampden-Sydney 
College, a scholarship fund to be used as a book loan to 
students borrowing· it and paying it back after thev become 
self-supporting. . .. 
Tlte Junior Woman's Club has charge of the Red Cross 
Roll Call in Farmville and solieits for it, having done this 
for several years. · 
· The Club plays Santa Claus at Christmas-time, last year 
playing Santa Claus to seven children, three white and four 
colored, and purchased clothi11g, toyi:; and ~ndy, the money 
being di~bursed through Miss Grant, an assistant in the 
Public Welfare Department. I think this covers what the 
Olub has done for the 'charity program. 
Q. Mrs. Bruc.e, what would be your estimate as to the 
amount that your organization contributes to local 
page' 15 ~ charities each yearf 
A. Approximat~Iy $200, I think, or a little'more. 
Q. Do you know whether or not any charity has ever been 
turned down flatly that has ever appealed to you Y. . 
A. To my knowledge no charity has ever been turned down. 
CROSS EXAMINATLON. 
By Mr. Watkins: 
Q. Mrs. Bruce, how long have you been Secretary f 
A. This is the first year I ha.ve been- Secretary Y 
Q. During your tenure of office have any business houses, 
such as hardware. concerns, factories or. others, operated on 
Sunday under similar contracts and given tbe net proceeds 
or the gross proceeds to your organization f 
A. Not to my knowledge. 
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Q. How long have you been a member 9f the Junior 
Woman's Club 7 · 
A. Since 1935. 
Q. During that time has any business house in Farmville, 
operated on Sunday, given to your charity fund the net pro-
ceeds or gross proceeds t 
A. I don't know. 
page 16 ~ REDIRECT EXAl\HNATION. 
By Mr. Garland: 
Q. You wish they ha.d, don't you Y 
A. I certainly do because we could have used it. 
HAROLD WILLIAM WOOD, 
a witness called on behalf of the defendant and being first 
duly sworn, testified as follows: . · 
Examined by Mr. Barton: 
· Q. Please state your name and residence. 
A. Harold William Wood, Richmond. 
Q. Are you connected with the corporation which operates 
the State and Lee theatres and,if so, what is your connection 7 
A. Secretary and Treasurer. 
Q. What is the corporation's name 7 
A. The Rosser Theatre, Inc., operates both of these 
theatres. 
Mr. Watkins:. It is not the Neighborhood Theatres, Inc. Y 
Mr. Barton: I will bring that out. 
Q. Are you also connected with the Neighborhood Theatres, 
Inc.Y 
A. I am. 
page 17 ~ Q. What is the relation between Rosser Theatre, 
Inc., and Neighborhood Theatres Y 
A. The Rosser Theatre Corporation is a wholly owned 
subsidiary of Neighborhood Theatres.. . 
Q. Does it operate these theatres under an agreement with 
tb:e Neighborhood Y 
A. Yes, sir. 
Q. Will you please state to the Court and Jury the owner-
ship of these two theatres, if you are advised 7 
A. The Lee Theatre is owne~ by Farmville citizens and the 
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State Theatre is owned bv a corporation and most of the 
stock is held by Farmville residents. The deed to the Lee 
Theatre and the stock of the Educational Amusement Cor-
poration are held in escrow under an agreement to purchase 
both the stock of the Educational Amusement and the I .iee 
Theatre. 
Q. Does that ag·reement specify the time over which the 
purchase money is to be paid Y · 
A .. It is to be paid over a period of 15 years. 
Q. You stated that all of the stock of .the Edueational 
Amusement Corporation, which y'.ou stated owned-whfoh 
theatre! 
A. The State. 
Q. You said it was in escrow. Are you correct about that! 
A. All of the stock is not. There are two shares that are 
· not. 
page 18 ~ Q. You don't know how many shares are out, 
owned by local citizens Y 
A. There are a few shares that are out that are not in 
this group. 
Q. Is there any obligation, as far as you know, on the part 
of the holders of those shares to sell them to Neighborhood Y 
A. Not that I know of. 
Q. But you are obligated to pay dividends on those shares, 
are you notY 
A. Yes, sir. 
Q. Mr. Wood, did Neighborhood and Rosser Theatres enter 
into an ~o-reement with the Junior Woman's Club respecting 
the Sunday operations of these theatres for the Junior 
Woman's Club charity fund? 
A .. They did. 
Q. Is this an executed copy of the agreement t 
A. It is. 
Mr. Barton: May I read this to the. Court and Jury Y 
(This paper, marked Exhibit A, was read to the jury) 
Mr. Barton: With the permission of the Commonwealth's 
Attorney and the Court, we would like to substitute a eopy 
of it at the pro:ger time. · 
By Mr. Barton: 
Q. Did you submit, Mr. Wood, to the Junior Woman's 
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. Club, or have you prepared a ~tatemep.t of the 
page 19 } daily operating expenses and, if so, is -this the 
statement! 
.A. Yes, that is a copy of it. · . 
Q. Wbat does that show the daily operating expenses of 
the State Theatre to.be! 
A. It shows daily opera ting expenses, exclusive of feature 
fibµ costs of approximately $65.24. 
·Q .. And what for the Lee Theatre! 
.A. $52.25, exclusive of the feature costs. 
Q. Will you state what the details of the expenses and 
the. totaT represent? 
A. They represent the actual cost of operating th:e· theatres. 
for one day, exclusive of any proration for rent or de-
preciation and amortization. . 
Q. There is no provision for rent, depreciation or amor-
tization in this figure 7 
A.No.. . 
Q. Does it represent the actual cost of operating on Sun-
day, the out-of-pocket expense? 
A. The out-of-pocket expense. 
Q. In other words, if the theatre was not operating on Sun-
day would these expenses be incurred 7 
~N~ . 
Q. Will you file this paper as your Exhibit B? 
A. Yes, sir. · 
page 20} Q. The paper you have just filed states that to 
· the above cost will be added the cost of features on 
actual rental or percentage basis which varies with the pie-
ture. Will you explain that to the jury? 
A. The feature pictures are bought at varying flat rate 
prices and at varying percentage prices. 
Q. What do you mean by percentage? 
A. Percentage of the gross. 
Q. You mean the gross admissions on the day on which 
the picture is exhibited? . 
A. The gross admissions on the day on which the picture 
is exhibited. 
Q. And a flat rental means you pay a fixed sum for the 
picture? . 
A. A fixed sum, irrespective of the gross. 
Q. If it so happens, Mr. Wood, that a picture purchased 
on a flat rental basis is shown on one week day and also on 
3'0 Supreme Court of Appeals. ·of Virginia 
Harold William Wood. 
Sunday, · will anything be added to the cost of Sunday op-
erations on that account f · 
A. I think we can say no. 
Q. Do you say no f 
A. I·will s~y no, that the entire ~ost of that film, if it is a· 
flat rental ._:fjlpi.2 will be allocated to the weekq.ay operation.. Q. You ilre ·obligated unde1· your· co.ntract, are you not, 
· · ·with the film companies to pav them a percenta.ge 
page 21 ~ of your gross on whatever ., day the, picture is. 
shown Y . 
A.. On the pictures that are bought on a percentage basis, 
they have to be paid a percentage of the gross irrespective 
of the day it is. played. 
Q. How long- have yon been conneeted with the motiou 
picture business Y 
.. A. About eight years. 
Q. Are you familiar with the record of rec·eipts on week 
days from the State and Lee theatres in Farmville f. 
A. Yes, sir. 
Q. Are you familiar with the reoord of operations on Snn-
davs of other theatres in other towns in the State! · 
. A. I am with the ones we operate ourselves. ·. 
Q. How many do you operate! · · 
A. We are now operating 25 theatres, I believ~. 
Q. Do they all operate on Sundayf 
A. All operate on -Sundays with the exception o:f the two 
Farm.ville theatres which were operated this past Sunday. 
Q. Can yon, from your experience and from your familiarity 
with the figures of the proceeds of operating the State and 
L~e theatres during the week tell the . Court and Jury ap-
proximately how much you anticipate will be the gross re-. 
ceipts from operating .these two theatres on Sunday after 
a period of time f · 
page 22 ~ A. I would estimate the gross receipts will be 
· · $100 and $125. · 
Q. $100 and $125- per theatre f · 
A. $100 and $125 per theatre. 
Q. Why do yoµ think that is going to be true! 
A. Well, it is based upon the average of our Saturday 
receipts. Where we have operated on Sundays the Sunday 
operation nearly approximates the Saturday operation which 
formerly had been the best day of the week. 
Q. _ Can you, from your experience, estimate the: average 
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cost of features purchased on a flat rental .or percentage 
basis! · 
A. The features for . Farmville, I will say, will average 
between $17 and.$20. 
Q .. A day! 
A. A day. . 
Q. If you added that figure to the figures on this sheet, 
approximately how much will this charity fund receive from 
eac.h theatre on each Sunday of operations Y , 
.A. I estimate that it would re~eive, between the two 
theatres, approximately $40 to $60 per Sunday. 
· Q. Will you state how you handled the. gross receipts as 
far as banking arrangements and paying out the receipts are 
concerned Y I mean on Sunday. 
A. The gross receipts for the one Sunday we have operated . 
here have been deposited in a special account in 
· page 23 } order to keep the funds separate. 
.A:.. Yes . 
Q. Do yo~ propose to do that each Sunday Y 
. Q. Do you propose to pay the expenses of operation out 
of that fund directly to the persons who are engaged . in the 
operations Y · 
A. Yes. 
Q. That will be true of your insurance premiums· and 
everything else Y 
A. Yes, insofar as they can be, if there is any additional 
insurance. There will be no extra fire insurance cost. If 
there are any items of additional which the additional day, 
will entail they will be paid out. 
Q. Has the Rosser Theatre, as exhibitor, received any 
portion of the gToss receipts Y 
A. No, sir. 
Q. In other words, the gross expenses will be paid to the 
employees and for taxes, and such things and Rosser Theatre, 
· as sueh, will receive no portion of the gross receipts T · 
· A. Let me qualify that to this extent: There is an item . 
which is listed in there for our home office expenses which 
is· the pro rata part of the cost. These employees are paid 
directly by the home office and that will have to be reimbursed. 
Q. But that will go directly to the employees 
page 24} eventually? · 
A. That will go eventually but it will be paid to 
the home office. 
Q. If you are directed so to do, you will arrange your 
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payments so that. that money can be paid directly to those 
home office employees Y · 
A. Yes, I think that can be done. 
Q. Mr. Wood, why did you make this sort of arrangement 
with the Junior Woman's Club instead of turning the op-
erations of the theatres themselves over to the Junior 
Woman's Club to be conducted, of course, by responsible 
persons employed by them Y 
A. They preferred for us to operate them ourselves. 
Q. Was any question of social security tax involved Y 
A. Yes, it would complicate the payment of social seeurity 
taxes. 
Q. Would you have been willing to have turned it over 
to the Junior Woman ,.s Club to operate under responsible 
employees! 
A. We would if they had employed responsible employees 
and competent employees. 
Q. I hand you a list headed ''Towns in Virginia operating 
on Sunday'' and ask yoµ whether you can state, to the best 
of your knowJedge and belief, that that is an aoourate list 
of the towns and c.ities in Virginia where the 
page 25 ~ theatres are operated on Sunday! 
Mr. Watkins: I object to any question in regard to that. 
The Court: Do you wish to be heard on it, Colonel Barton T 
Mr. ,Barton: I don't know what the reasons are. He just 
objects. 
Mr. Watkins: :M:y reasons are that there are different 
conditions and different reasons. Slot machines in the State 
of Virginia are operated in certain sections. In a proseou-
tion for a violation as to slot machines the law as enforced 
in the County of Prince Edward has no bearing on what has 
been permitted at Virginia Beach, and the same principle in 
regard to picture shows or any other things. As I under-
stand it, the law is that the local community determines, not 
what the City of Richmond or the City of Norfolk or other 
places do. 
Mr. Barton: 'fhis is a state law and it seems to be quite 
pertinent. The jury would have an opportunity to be in-
formed, for the reasons we are going to bring out, and I think 
it will be admissible. 
The Court: Unless you have some further matter to pre-
sent to sustain your position, I will sustain the objection. 
., 
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· Mr., Barton,:· I reserve the right to renew the 
page 26 } question later from .another witness when we have 
developed that point. 
CROSS EXAMINATION,. 
By Mr. Watkins: 
Q~ Mr. Wood, in this statement of the c1aily operating ex'"'. 
pense do I understand that the $65.24 under the State Theatre 
would be deduc.ted from the gross proceeds of the receipts 
on Sunday, plus the cost o.f any extra features 7 
A.. Not the cost of extra features-the cost of the· feature. 
Q. I note that you have here advertising in newspapers, 
trailers, accessories and miscellaneous advertisements which 
all total up to approximately the amount of $11 or $12. Is 
that a charge against the operating expense fund of .the re-
ceipts on Sunday Y 
A. I don't quite get that. 
Q. Let me ask you this question: Suppose the advertising 
for Sunday, September 14, had1 not amounted to this estimate 
of approxima.tely $12, would the fund be charged with $12 
anyhow? 
.A. No, these figures are given as an estimate. 
Q. How do you det~rmine how much of the advertising 
cost is for the Sundav show on September 14th Y Did you 
handle that separate from all other advertising? 
page 27 } A. No, I don't believe I did, but the newspaper 
· has a rate per line. . · 
Q. What I am trying· to g·et at, Mr. Wood, is this: This 
is a pro rata charge that you have placed against it as an_ 
operating· expense, although if you did not have the theatres 
operated on Sunday it would be borne during.the week! 
A. No, sir, I don't think so. We have additiQnal lin,age in 
your newspaper which has a definite cost and we have another 
item of an additional trailer to advertise the picture. 
Q. Let us illustrate it another way. You have down here 
bookkeeping, and so forth, $3,.60. Do you mean that that is 
what it costs your concern to operate on Sunday or is that 
. a pro rata part of the cost on a monthly basis, figuring in 
Sunday as one of those days? 
A. No, that particular item is considerably less than pro 
rata-our home office and bookkeeping eost; · 
Q. To illustrate, if this theatre was. operated on Sunday, 
September 14th, what of these expenses listed here would 
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a.ctuany· have been paid out to individuals opera.ting that 
picture sJio~! . . . . 
A. Well,. there will be some· payment for ea.ch of these items~ 
that is listed here. . 
Q. Do you mean to say tha:t you would actuafily pay ourt 
to the bookkeeper, $3.601 You,are a bookkeeper, aren't you f 
A. Yes. 
page 28 r Q. There is a difference bet~een operating costs 
· and such costs as insurance. It doeS'Il 't cost you 
or your cpricern any more from an insura~ce standpoint to 
operate on Sunday than it .does the r~st qf the month, does iU 
A. Yes, sir. 
Q. How mttch moref · 
A. I don't know. I have. estimated here that it would 
cost $1.50 more. That has to be determined by the number 
of persons wlto come into th.e theatre and the amount of.pay 
roll, the additional pay roll that is paid out. Liability in-
surance is based upon .the number of admissions of persons 
entering the theatre and workmen's compensation insurance 
.is based upon the salaries and 1t certainly would increase both 
of those items. 
· Q·. Take,. for instance, the taxes that you list here. Is that 
for workmen's compensation or is that the pro rata part 
of your State taxes for the town ~nd state T 
A. That is social security tax. , 
.Q. Is any part of the tax figured in that was paid to the 
Town of Farmvillef · · 
A. I don't know whether there will be any additional 
license for operating on Sundfty here or not. I don "t know of 
any. . We haven't be011! called upon to pay any additional. 
Q. It is not eustomary ·to get ·out a license to operate a 
business just on Sunday, is it f · 
A:No. ' . 
page 29 ~ Q. 1'be same license carries the whole year, re.: 
. gardless ~f whether it is on Sunday or otherwisef 
A. That is true. 
Q. Can you tell the jury and the Court what were your 
proceeds from the State Theatre on Sunday, September 14th! 
. A. I do not have the figures of proeeeds. I have the gross 
figure but I have not yet computed what the expenses liave 
been. I can tell you what the· gross receipts were. 
Q. What were the gross receipts f 
· A. At the State Theatre the g-ros·s: receipts were $51.40 
and at the Lee $37 .24. .... 
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Q. So figuring in this cost of the State Theatre at $65.24, 
plus the feature picture, it would have run it up to approxi-· 
mately $90 or $100 Y . · . 
A. Yes. 
Q. Who pays the difference, for apparently there was a 
loss on that day? 
A. The . operating. company will stand the loss~ . 
Q. The operating company will stand the loss Y 
A. Yes. The contraet guarantees the· Junior Woman's 
Club from standing any part of the loss. 
REDI~ECT EXAMINATION 
By Mr. Barton: . 
Q. Mr. Wood, to clarify the. situation a little bit and not 
to repeat-you propose to put all of the gross re-
page 80 ~ ceipts in a special bank acc.ount, do you not Y 
A. Yes. 
Q. And to plty out the aetual opera.ting expenses 1 
A. -Y-es. . 
Q. If the actual operating expenses are less than the figures 
shown on this statement who will get the benefit of the dif-
ference? . 
A. The charity, the Junior Woman's Club, will get it. 
Q. You have already testified that you had experience 
with other Sunday operations 1 
A. Yes, si.r. 
Q~ Is it or is it not true that the first Sunday yo_ur re-
ceipts are small and then gradually build up Y 
A. That is true in other .places. It .has built up after a 
few Sundays. 
Q. And on that basis you gave the estimates of the amounts 
that you anticipated this charity fund will receiveY 
A. That is right. · 
RECROSS EXAMINATION 
By Mr. Watkins: 
Q. Mr. Wood, from the standpoint of the theatre owners, 
is there any necessity for the operating of this picture show 
on Sunday, such as the deterioration of the property 'by 
. failure to use, or any other reason Y 
page 81 ~ A. I wouldn't say that the property .would <;le-
teriorate, no. . 
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Q. Can you suggest any necessity-not a question of charity 
-but any necessity for operating the picture show on Sun-
day! 
A. Well, just like the question of what you call necessity. 
I don't know of Q.ny physical necessity with th~ exception 
that our management has been repeatedly requested by local 
persons to operate on Sunday. . 
Q. You wouldn't class that as a necessity in the operation 
of your business because I should · happen to ask you to op-
erate your picture show in the morning during the week f 
Would you deem th~t a necessity for the· operating of that 
picture! 
A. If enoug·h persons in the community where we operate 
desire that, we will be glad to do it. 
Q. So that is the only reason that you can assign as the 
necessity for operating this show, that people have requested 
youY 
A. In any community where we operate we like to do what-
ever the local persons want. 
page 32 ~ RUSSELL L. WILLIAMS, 
the defendant, being first duly sworn, testi~~d as 
follows: 
Examined by Mr. Garland: 
, Q. Mr. Williams, where do you l~veY 
A. Farmville. 
Q. How long have you been living in Farmville t 
A. About fifteen months. · 
Q. Wher.e did you live before you erune here 7 
A. Prior to that time I lived in Pulaski. 
Q. Are you connected with the two theatres heref 
A. Yes, sir. 
Q. What is your connection' 
A. I am the Manager of the State and Lee theatres. 
Q. How long have you been Manager of them Y 
A. In Farmville T 
Q. Yes. 
A. For fifteen months. 
Q. Did you operate those theatres last Sunday! 
A. Yes, sir. 
Q. Do you think you are prepared to tell the Court A.nd 
jury why you de~rmined on commencing Sunday moving 
pictures in Farmville? 
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A. Well, it has not been a sudden decision on. our part. It 
has been a matter of careful consideration. In the past four 
or :five months we have had repeated questions as to why we 
· didn't operate on Sunday. Our patrons, our 
page &1 } regular patrons, have come to me and have told 
me that they have attended shows in Blackstone, 
Lynchburg, and Richmond and they wondered whf they can't 
do that same thing here in Farmville, and that 1s the main 
reason that we have started it. · 
Q. Tell the Court and jury what hours you operated on 
last Sttnday .and what hours you propose to operate.· 
A. We have two matinee shows and we open at 1 :45. The 
show starts at 2 o'clock and we run continuously until 6, at 
which time the theatre is closed and we are- not open again 
until 9 8lld the show starts at 9 :15 and we have one show at 
night. 
Q. And your show is over at what time at night T 
A. Bv 11 or 11 :li5. 
Q. One show at night Y 
A. Yes . 
. Q. Any shows in the .morning! 
A. No shows in the morning. 
Q. The theatre opens at 1:45 and the show starts at 2 
o'clock, is over by 6 o'clock and then you adjourn from 6 
o'clock until 9 :15. 
A. That is right. 
Q. Under this arrangement of operating the motion pic-
tures on Sunday, how will it affect the employees having a 
rest period, including yourself f 
page 34} Mr. Watkins: I object to the question. 
Mr. Garland: On what groundT 
Mr. Watkins: On what the Court of Appeals has said . 
. The Court : What is the ground of your objeetion f 
Mr. Watkins:· On the ground of its immateriality. The 
fact that he is given a day off during the week has nai bearing 
on the question at all. 
Mr. Garland: That might ·be true. 
Mr. Barton: We are going to ask the Court to instruct 
thejury-
Mr. Watkins: If there is any further argument let the 
jury go out. 
The Court: , I understand defense counsel have nothing 
to offer on this objection. 
I' 
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Mr: Barton~ I want. to argue a matter directly rn point re,.. 
lating to this very q"Q¢stion. · 
The Court : You Gentlemen of the Jury retire to the jury 
room. 
: ( The jury retired) 
Mr. Barton: We are going to ask for an instruction which 
has been _approved, that the purpose of the law is to· give 
those who labor a day for rest, for repose and. relaxation and,. 
if they choose, for divine worship, that the purpose of the 
. I~w is not to enforce the beliefs of any religious creed or 
. denomination, and that in. arriving at their verdict 
page 35 } they shall consider the fact that the defendant 
· and the other persons engaged in operating the 
State and Lee theatres on Sunday are required to take one 
full day of repose and relaxation as a compliance with the 
purposes of the Sunday law. That instruction has been ap-
proved in one of these cases and has been generally given 
in other cases by the nisi prius courts. That being. true, it 
seems only proper here for tlrls witness to testify that he 
has been directed by his superiors to take one fuil day of' 
.rest with pay, and.that applies as welI to the other employees:, 
in spite of what the Court has indicated in this decision. 
The -Court: The question is did the employees work on 
Sunday. 
Mr. Barton: In other words, your Honor will permit us 
to ask the witness if they are required to take one full da.y 
of rest during the week Y 
Mr. Watkins : I think the Court has passed on that. This 
case is right on the point. . 
The Court:· If ·-section 4571 plays any part in this, I think 
possibly that· would be true because I think under Section 
4571 if a Jew were operating a picture show and elosed bn 
Saturday, he .might operate it o.n Sunday, but I understand 
that is' not the case here. 
· Mr. Watkins: I am going to offer an instructiou 
page 36 } that this law would have no effect in the world and 
it would be impossible to enforce it if I could set 
aside any day that I. wanted ·to. rest. This law was passed 
for two purposes, :first, to give a day of rest and, second,' 
the law was made under ·the police reg'Ulation to set aside 
a day so that it could be enforced. The only exception is 
that of a Jew who believes that he is entitled to work on 
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Sunday. There wot~.ld be no way in the world to enfprce 
the law. Every time you would go out and find a man work-
ing at his usual· calling or trade, · he would say, '' My day of 
recreation was last Th~rsday,'' and it would_ nullify the in-
terpretation that individuals can set other days for days 
of rest. 
The Court: Gentlemen, this is academic because there is 
no question for the Court to pass on at this time. In view 
of the fact that this question may come up in the future, I d·o 
not think it would be admissible in this case to ask an em- -
ployee if the employees were let off a full day becam~e I 
agree entirely with Mr. Watkins in his construction of the 
law. 
M;r. Barton: May we complete ~he record on thaU 
The Court: Yes. · 
Q. (The question was read as follows: ''Under this ar-
rangement of operating the motion pictures on Sunday, how 
will it affect the employees having a rest period, 
p~ge 37 ~ including yourselfY ") · · 
By Mr. Garland: 
Q. I .mean by the question having· a full day instead' of 
Sunday, if they work on Sunday! 
A. That is right. Each employee will have one full day 
a week. They will not· work any more on a seven-day week 
than they are at the present time on a six-day week. 
Q. That includes yourself, -of course f 
A. That is right. 
The Court: You are objecting to that question? 
Mr. Watkins: Yes, sir. 
The Court: I am sustaining the objection. 
Mr. :aarton: To which ruling o:f the Court counsel for 
defendant excepts on th~ ground that the purpose of the law 
prohibiting labor on Sunday is to prevent physical and. moral 
debility which results from uninterrupted labo.r and to give 
to those who labor a day fo·r repose and relaxation, and if 
the employees are given 'in the week a day for repose and 
relaxation or a complete day of rest, then the purposes of 
the law are fullv satisfied and the defendant is entitled to 
~how this is t~e ~case. 
( The' jury returned to the jury box) 
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By Mr. Garland: 
Q. What were the conditions that obtained last Sunday 
at both of the theatres while you were open Y 
pag·e 38 r 4-. Everything seemed to go in an orderly 
fashion. There was no misbehavior of any sort. 
In f ac~ I noticed several family groups there. 
Q. How long do you say you have been living in Farm-
ville-for about fifteen months Y 
A. Yes, sir. 
Q. Do you know wp.ether or not any other businesses or 
entertainments or recreations are operated on Sunday in 
this 'community? 
A. Yes, sir. 
Q. For instance? 
A. Well, baseball, for instance, which is just a few blocks 
out here. 
Q. Do you know whether the public pays an admission 
charge! 
A. Yes, sir, they do pay an admission charge. 
Q. Do you know whether the players are paid for their 
services? 
A. Yes, sir, they are paid. 
Q. And do you know for how many years they have been 
having· Sunday base.ball here T 
Mr. Watkins: I object to. the question. 
· The Court: The objection is sustained . 
. Mr. Garland: We would like to be heard on that. 
· The Oourt: It is the same question I ruled on 
page 39 r before. Gentlemen of the Jury, go back to your 
room. 
(The jury retired) 
Mr. Garland: May it please the Court, in the case of 
Lakeside Inn v. CommonweaUh which has been referred to 
and cited, the Court approves this instruction which was re-
fused in the lower court: '' The Court instructs the jury 
that a work of necessity, as meant by the statute of Virginia, 
is not a physical and absolute necessity but the moral fitness 
and propriety of the work or labor or act done under the 
circumstances of each particular case.'' It also approves 
Instruction No. 8 which says, '' The Court instructs the jury 
that the q:uestion of whether the act of keeping open the 
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Lakeside Swimming Pool on Sunday afternoon was a· work 
of necessity within . the meaning of the statute h{ ~ qu,estion 
of fact for the jti-ry, and that in determining this fact the 
jury may consider the manner in which the pool and the 
· pre,;nises, and the business in connection with it, were run, 
the effect that the opening Qf this place has on the good order 
and m9ral ·welfare of ~e c.onununity, and whether or not the 
opening of this place is f OJ'. the orderlv and moral recreation 
of the public.'' .. 
We submit to your Honor that the entire question that 
. this jury has to determine today is whether or not 
page 40} under the conditions existing in this community, 
it is morally fit and proper, from the stand:point 
of recreation, that they should determine it on that issue 
alone, and that they may consider whether the opening is 
for the orderly and moral recreation of the public-
We think we have a ·perf eet right to show in this com-
munity baseball is operated on Sunday, that the publie pays 
to go there, that the players· are paid for their services, that 
it is well attend~d, with no disorder. The same way we will 
show. about swimming at these Government lakes and th~ 
same thing about golf. This jury should be informed of what 
is accepted by the public and what is recognized by the pub-
lic in the way of things that may be engaged in for the good 
morals and recreation of the public .. 
If they )lad tried baseball here and it was not attended, 
I would submit that the Commonwealth's Attorney could 
introduce evidence tha.t the public had demonstrated by theh 
;refusal to attend that the public did not need it and did not 
.consider it morally fit. 
We submit it goes to the eore of this case to aid the jury 
in determining what the public wants, what the public re-
spects and wha.t the public does not want and what the pub-
lic. does not respect. 
Mr. Watkins: May it please the Court, Mr. Garland cer-
tainly does not ·contend that the Court of Appeals 
page 41 } has not distinguished between amateur . baseball 
and professional baseball. 
Mr. Garland: I do not want to raise that question .. It 
is n?.t a quest~on of the .difference betwee~ El;ID8teur and pro-
f ess1onal. It 1s a question of what the public wants on Sun-
day for entertainment and recreation, whether it is amateur 
or professional. That is our position. 
The Court : The objection is sustaine.d. · 
/, 
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lfr. Garland: •Counsel. for defendant except to the ruling 
of the Court for the reason that the entire issue that the 
jury is. to dietermine is whether or not the operation of motion 
pictures 'on Sunday in this community is morally fit· and 
proper under the circumstances of ~he case and that the jury 
would have a right to consider what effect the opening of the 
theatre would have on the good order and moral welfare of 
the communitv and whether or not it would be conducive· 
to the orderly a.nd moral rec.reation of the public, and this 
being true the jury should be eD;fightened on what other 
recreations and what other operations do exist on Sunday 
in this community .and whether or not they are patronized 
by the publie and how the public reacts and demeans itself.. 
. . 
(The jury returned to the jury box). 
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By Mr. Watkins: 
· Q. Mr. Williams, were· you paid for your work on Sunday f 
A. Yes, sir • 
. Q. What is your business-the Managerf 
A. The Manager, yes, sir. 
Q. What are you schedules of snows for the town of .Farm-
ville! 
A. As to week-day operation °l 
Q. Yes. , . · 
A. Our wintertime schedule is 1diff erent from our summer 
policy. At the present time we are having one ~atinee in- the 
afternoon that starts at 3 :45 -and two evening shows, one at 
7 and one at 9 o'clock. On Saturday we open at 3 o'clock and 
operate continuously until 1:li. 
· Q. That is your winter schedule f 
A. That is the winter schedule we are now _operating under .. 
Q. During the summer what is your schedule Y 
A. During the summer we have two evening shows at 7 
and 9 o'clock and on Saturday we have the same policv of 
operation that we do in winter. .. 
Q. This is a f oolisb question but I want to ask it anyhow .. 
What are the 'picture ·shows operated for-for charity or 
for profit for the corporation Y 
page 43 } A. Profit for the corporation. 
· Q. In response to a question asked bv Mr. 
Garland, as I understood, you testified that you had re-
Russell L. Willia~s v. Commonwealth of Virginia ~3 
Russell L. lV uliams . 
. peatedly been asked and requested to operate the theatres 
on Sunday. Is that correct? 
A.. Yes, sir.. . 
Q. I know it is hard to tell but approximately what would 
you say was the number of requests that you operate the_ 1 
show on Sunday Y 
A. I couldn't say about that because it has been over such 
a long period of months that I have had those requests. 
Q. I know it is hard but could you estimate it? Would 
you say a hundred T 
A. I should think two. hundred. 
Q. You wouldn't think any more 7 
A.. Possibly more. . 
Q. You know most of the people here in Farmville and the. 
people o.ut in the county too, don't you Y 
A. Yes, sir. 
Q. That. attend the picture shows, especially those that 
request you to operate an additional dayf 
A. Yes. 
Q.' You would remember those particularlyf 
A. Yes, sir. · • 
Q. Would you say that the majority of those were people 
in the country .or in the town T 
page 44 ~ .A. I should say the people in the town. . 
Q. And you say since you have been here ap- , 
proximately two hundred different pe'ople have been to you 
and requested. that you operate the show on· ·Sunday.! 
· A! .Yes, sir. 
Mr. Barton: Your Honor takes judicial notice of the laws 
of. the State of Virginia 7 You will not require that we put 
certain provisions of the law in the record 7 
The Court: To what do you have reference Y 
Mr. Barton: I have particular reference to a couple of 
provisions of the tax laws· of the State. I would like to in-
troduce and ask the Reporter to copy into the record Sec- ' 
tions 156 and 157 of the Tax Code of the State of Virginia. 
The Court: That may be done. 
Mr. Barton: It is not son:iething that the jury is im-
mediately interested in but a question of law. 
Note: The following are copies of the sectiQns ref erred 
to: 
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Sec. 156. Amusements-Moving picture shows.-For the 
exhibition or giving of any moving picture show, except for 
b'enevolent, charitable or educational purposes, 
page 45 }- where the price of admission does not ~xceed the 
· sum of fifty cents, exclusive of United States ad-
mission tax, and where the seating capacity of any such place 
of amusement does not exceed three hundred and filfty, there 
shall be paid in cities of twenty thousand inhabitants or over, 
a license fee of twenty-five dollars for each week or for less 
time than a week or one hundred and :fifty dollars for the 
exhibition thereof for a period of one year, and when the 
seating capacity of any such place of amusement exceeds 
three hundred and :fifty and does not exceed two thousand 
there shall be paid an additional tax of two dollars and :fifty 
cents for every ten seats or fraction thereof in excess of three 
hundred and fifty seats; and when the seating capacity ex-
ceeds two thousand there shall be' paid the taxes aforesaid 
and an additional tax of fitve dollars for everv two hundred 
seats or fraction thereof in excess of two thousand seats; 
provided, that in towns or cities of ten thousand inhabitants 
or over and less than twenty thousand inhabitants there shall 
be paid a license fee of fifteen dollars for each week, . or less 
"tin;ie tha~ a week, or one hundred .dollars fqr the exhibition 
thereof for a period of one year, and the license tax for said 
additional seating capacity shall be one dollar and twenty:-
five cents for every ten seats or fraction of ten seats in ex-
cess of three hundred and fifty seats; provided, further, that 
in towns or cities of four thousand or over and 
·page 46 }- less than ten thousand inhabitants there shall be 
paid a license fee of ten dollars for each week 
or less time than a week or sixty dollars for the exhibition 
thereof for a period of one year, and the license ta:x1 for said 
additional seating capacity shall be one dollar for every ten 
seats or fraction of ten seats in excess of three hundred and 
fifty seats ; provided, further, that in towns or cities of one 
thousand inhabitants or over and less than four thousand 
inhabitants there shall be paid a license fee of three dollars 
for each week, or less time than ~ week or twenty-five dollars 
for the exhibition thereof for a period of one year, and the 
license t~~ for such additional seating capacity shall be fifty 
cents for every additional ten seats or fraction thereof hi 
excess of tliree hundred and fifty seats ; provided, further, 
that in towns of less than one thousand inhabitants and in 
the portions of the counties not included in any town there 
shall be paid as the only license tax to the -State one dollar 
per da.y or two and one-half dollars for a.. full continuous 
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· week, or ten dollars for the year; the license for one year 
to be paid annually; provided, however, that when such ex-
hibition is given for benevolent, charitable or edu~tional 
purposes, and is given for a period of more than one. day in 
any one· year, and the exhibitor thereof receives a part of 
the receipts from suc}:t exl1ibition as his compensation, then 
such exhibition after the first day shall not . he exempt from 
the payment of the license fee herein prescribed. (Tax Bill, 
sec. 106-1/2; 1916, p. 806; 1918, p .. 531; 1924, p. 
page 47 } 573; 1928, p. 536.) · . . 
Sec. 157. .Amusements-Theatres, · public per-
formances, exhibitions, etc.-N o person shall, without a 
license authorized by law, exhibit for compensation any 
theatrical performance, or any perf o:rmance similar thereto, 
panorama, or any public performance or exhibition of any 
kind, lectures,. literary readings, and performances, except 
for benevolent or charitable or educational purposes. When-
ever a theatrical performance shall be· licensed~ the actor,s 
acting thereat under said license shall be. exempt from a 
license tax; but unless the performance shall be so licensed, 
each person eng·aged therein shall be liable to the penalty 
for the violation of this section. Every license shall be £or 
each performance, but a license for a theatrical performance 
or panorama may, if the person applying for the same desire 
it, be for the term of one week. For any violation of this 
sootion every person so o:ff endino· shall pay a fine of not less 
than fifty dollars nor more than five hundred dollars for each 
offense. 
On every theatrical perf orinance or any performance simi-
lar thereto, panorama, or any public performance or ex-
hi.bition of any kind, except for benevolent or charitable or 
educational purposes there shall be paid ftve dollars for each 
performance or fifteen dollars for each week of continuous 
·performance or a.n annual tax of five hundred dollars_; pro-
vided that in towns or cities of less than :fifteen 
page 48} thousand inhabitants there shall be paid two dol-
lars for each performance, or six dollars for each 
week of continuous performance or an annual tax of two 
hundred dollars ; but nothing herein shall be construed as 
taxing games of football, baseball, basketball, or kindred ball 
g·ames. 
Provided that any person without a license may exhibit 
any trained and educated horse for benevolent, charitable or 
educa.tional purposes, and, except for such purposes. for 
exhihitin~ such trained and educated horse for compensation, 
there shall be paid three dollars for eacli week of such per-
46 Supreme Court of Appeals of Virginia 
f'ormanee> or a:n annual tax of twenty-firve dollars; but this: 
provision shall not apply to a trained and educated horse 
. exhibited in,. .connection with a circus, theatrical performance,. 
or any ,Performance similar thereto for which a lfoeri.se is paid 
as heretofore provided for in this section. 
. Provided,_ further, that there shall be paid for the ex-
hibition of a natural tunnel an annual tax of fifty doDars. 
Provid~-,'-further, that no license shall be required under 
"this section !,when an annual license has been obtained for 
the plMe of' exhibition under section one hundred and fifty-
six of the Tax Code,. if the theatrical or other similar per-. 
formanee is given in conjunction with a motion picture show, 
and does not occupy more than fifty per centum of the time 
of any one progTam. (Tax Bill, secs. 105, 106; 1915, p. ~32; 
1916, p. 806; 1924,. p. 573; 1934-i p. 508; 1936, p ... 
page 49 ~ 168.) . . · 
· The Court: Does the defense rest f 
Mr. Garland: We rest. 
Mr. Watkin~: I. have one person to put on in rebuttal. I 
would ljke to state to the attorneys what I am going to at-
tempt to prove and if you rule on it we may save him from 
having to siop work. · 
(The jury retired) 
Mr. Watkins: I expect to .call Mr. Morton Davis to ask 
him this question : Did not he and others pass around pe-
titions whi~h read as follows: "We, the undersigned citi-
zens of Farmville, Virginia, are strongly opposed to the op.: 
eration of picture show theatres in onr community on Sun-
day, whether it is done for cliaritable institutions or.for any 
other purpose whatsoever,.'l and that the total number of 
names signing said petition was 282. 
I do not think that I could .have introduced it ·but for the 
fact that Mr. Williams has testified on direct examination 
as to many people requesting it. The·refore he D;as put that 
issue in, which I could not have pufl in by asking· this question 
of the individuals who opposed it. 
Mr. Garland: May it please the Court, it is a novel propo-
sition of law. I do not think I have ever heard of anything 
. being suggested like that in a court....'.-submitting to 
page 50 ~ ypur Honor and this jury a. petition signed by 
· citizens. It is contrary to the laws of evidence, 
a-s I take it. They are supposed to come in court. l\fr. Wil-
liams is in court. The reason that he testified to that was 
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because he wanted your Honor and the Gentlemen of the 
Jury to know why they undertook _to operate here. I submit 
to you that is entirely different from a petition that might 
be c:a.irculated all over the country. People sign petitions for 
anything~ :Some of them do not even know what they are 
signing. 
Mr. Watkin,s: I am not going to introduce the petition. 
I want to introd'qce the g·entleman who handled it and I ad- . 
mit I couldn't have introduced it until they put the man ,on 
the stand and said that people had been to him, and I 
do submit that a signed statement is much better evidence 
of the wishes and the correctn~ss of a thing than what has 
happened over :fifteen months as to the number but, as I 
said, I am not introducing it but I am introducing Mr. Morton 
Davis to counteract the evidence they have introduced to 
show that the demand in the community is in favor of it. 
The Court: The objec.tion will be sustaine<;l. I do not 
think the petition would be admissible and I am quite sur.e 
the introduction of Mr. Davis as a witness to show the pe-
tition has been circulated and signed by a number of people 
is not admissible. . 
Mr~ Watkins: Then I will ask vour Honor to instruct at 
the prop~r time that the testimony· in regard to 
page 51 ~ the requests should not_ be considered by the jury 
at all. 
The Court: We will take that up when we take up in-
structions. No objection was made _at the time the testimony 
was put on. · 
·Mr. Watkins: I could not object because it is like putting 
a defendant's character in evidence. - · 
The Court: We will pass qn that when we take up the 
instructions. 
( The jury returned to the court room and a recess was 
taken from 1 P. M. to 2 P. M.)l · 
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.Junior Woman's Club, 
Farmville, Virginia .. 
Dear Ladies : 
EXHIBIT A 
We are willing to operate on Sunday for ·the benefit of 
your "Junior Woman's Club Charity Fund" the State or 
Lee Theatre in Farmville, Virginia, or both of them as cir-
cumstanc.es may dictate, and account to you for the pro-
ceeds on the following basis : . 
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1. We will deduct from gross receipts for the use of such 
of the properties as are operated and the services of . the 
necessary emplQYees~ 
For the State Theatre $65.24 each Sunday plus the actual 
. cost of features whether purohased on a flat rental or per-
cen tag·e basis, excluding from said gross receipts admission 
and defense taxes. 
For the Lee Theatre ·$49.08 each Sunday plus the actual 
cost of features whether .Purchased on a flat rental or per-
centage basis, excluding from said gross receipts admission 
taxes and defense taxes. 
2. Settlement will be made on each Monday following foui· 
consecutive Sundays of operation. From the gross receipts 
( excluding admission and defense taxes) from the operation 
of the tw·o theatres or such of them as are operated 
page 53 ~ for four consecutive Sundays, shall be deducted 
the charges for the use of the properties and the 
services necessary of employees as set out above and the 
b~lance shall be paid to the Fund specified above to be used 
only _for charitable purposes. If the operations for any four 
consecutive Sundays show a net loss, neither you nor the 
Charity Fund shall be obligated in any way to make up or 
become responsible for said loss. 
3. Admission prices shall be as follows: 









Admission to the Lee Theatre 
Matinee and 
Night 
White children 10c 
White adults 22c 
plus tax 
Colored children lOc·· 
' Colored adults ~Oc 
plus tax 
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To all of the above admissions shall be added admission 
~nd defense taxes which shall be paid to the taxing authority 
without anv deductions whatsoever. · 
We propose to continue the above arrangement until the 
Charity Fund receives the sum of $1,000.00 from 
page 54 } the net proceeds from the operatio~ of the theatres 
above set out. 
The charges as set forth above represent less than the 
actual overhead and cost of operations of each of the theatres 
so that no profit whatsoever will accrue to ourselves under 
the arrangements. 
If you desire us to operate the theatres on Sunday under 
the above terms and conditions please indicate by writing 
''Accepted" on the extra copy of this communication over 
the signature of a duly authorized officer. 
"\Ve trust and believe that this arrangement will result 
in a substantial contribution to your Charity Fund. 
, 
Very truly yours, 
SAM 1BENDHEIM: 
page 55} . EXHIBIT B 
DAILY OPERATING E,XPENSE 
STATE and LEE Theatres, Farmville, Va. 
Shorts and News 
Film Transportation 
Adv. - Newspapers 
'' - Trailers 
" - Access. & Posters 
" - Miscellaneous 
Salaries & Wages 
Rent 
Repairs & Renewals 
Depreciation & Amortization 
Sound Equip. Maintenance 
Licenses & S. S. Taxes 
Insurance 
Electricity 
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Booking, Bookkeepingl etc. · 








'To the ao~~ ~b~~ will oe added the actual cost of f'eatures)J 
which are purchased on a fl.at .rental or percentage basis,. 
~aryi3:1g ·with the picture ... 
page 5·6 ~ INBTRUCTIONS · .OFFERED BY COMMON-
. WEALTH 
I. 
The oourt instructs the jury that the law in this' case 1:s, 
that:· "If a. person on a Sunday be found laboring at any 
trade or calling, or employ his apprentices or s-ervants fo 
Tabor or other business, exc.ept in household or other work 
of necessity or charity, he sl'iair oo deemed guilty of a mis-
demeano:r and upon conviction thereof shall be fined not~ 
less than: five dollars for each offense. Every day any per;... 
son or servant or .. apprentice is so. employed shall constitute-
a distinct offense and the court in which or the justj.ce by 
who_m a:ny judgment of conviction is rendered may require 
of the person so convicted a recognizance in a penalty of'. 
not less than one hundred or more tJian five thousand dollarsr 
with or without sec.urity1 conditioned that sµch· person shall 
be of good behavior and especially to refrain from a repe- · 
tition of such o:tf ense, for a period not exceeding twelve 
months. This section shall not apply to furnaces, kilns,. 
plants or other business of h1re kind that may be necessary 
to be conducted on -Sunday, nor to the sale, of gasoline, or 
any motor vehicle fuel or any motor oil or oils. r, 
The Court: If there is no objection on the part of the 
defense I will let the instruction go in as drawu. 
page 57} Mr. Barton: I do not think the last sen-fence 
should go in a:bont kilns, plants and other bnsi- . 
nesses. 
The Court: I will take . the last sentence out if there is 
objection to that and give the instruction as offered with 
the exception of the last sentence. 
. Mr. Watkins: I would like to except so that if it goes 
to the Court of Appeals I can have the questiqn determined. 
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II. 
The court further instructs the jury tlmt in the construc-
tion of this statute as .to what are violations and what are 
not violations that it should ·have a reasonable construction 
so as to promote the end for which it was enacted and thus 
to cover any class of labor at every trade or calling or · other 
business not excepted by the statute. The statute should 
be construed in the age in whieh we live, recognizing the 
fact that there- are things which the community regards 
necessarv that were not necessities when the statute was 
first enacted; that, to escape the penalty pronounced by the 
statute, the labor performed must be of the class excepted by 
.the statute or recognized by the community as a work of 
necessity or a work of eharity. 
Mr. Barton: The first sentence is objected to. "The labor. 
. performed must be of the class excepted by the 
page 58 }- statute or recognized by the community as a work 
of necessity or a work of charity''-! do not think 
that is correct because it is not a question of what the com-
m.unity recognized but what the jury finds is morally fit and 
proper. We have an instruction that covers that. 
The Court : I will refuse the whole instruction. 
Mr. Watkins: I except. , : 
m. 
The court' instructs the · jury that if they believe from the 
evidence bey~nd a reasonable doubt that the defendant was 
an employee of the Neig·hborhood Theatre Inc. and that saicl 
· employm·ent constituted his trade or calling and that pur~ 
snant to or in consequence of said employment the said de-
fendant was engaged in or laboring at his trade or calling 
on Sunday, September the 14th, 1941, they must find him 
g11ilty, unless they believe from the evidence that the· said 
operation of the moving picture show was a work of necessity 
or a work ·of charity. 
Mr. Barton: My objectipn to No. 3 is that·it reverses the 
burden of proof. The burden is on the Commonwealth to 
show that it was not a work of. charity and necessity and as 
it is phrased he has put the-burden on the defendants rather 
than the Commonwealth. · 
page 59 }- The Court: I do not see that No. 3 affects that 
burden one way or the other. Unless you gentle-
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men have some further reason. to assign, I am going to give 
No. 3. . 
Mr. Barton: I except to No. 3 in that it improperly states 
the law without the facts to -support it and the obvious con-
struction of it is that the burden of proof is upon the de~ 
f endant to convince the jury -fli:at the operation of the motion 
-picture show was a work of necessity or a work of chariiy 
when it is the duty of the Commonwealth to establish these 
facts by a preponderance of the evide~ce. 
IV. 
The court instructs the jury. that the burden of proof _is 
on the Commonwealth to establi$ beyond a reasonable doubt 
that the defendant worked or .lab.ored at a trade or calling 
on Sunday, September 14, 1941; and that it is incumbent 
.upon the defendant to introduce evidence sufficient to raise 
a reasonable doubt in the, minds of the jury as to whether the 
work is one of necessity or charity and unless upon th~ whole 
evidence in the case both for the Commonwealth and the 
accused the jury after a careful and deliberate consideration, 
o.f the evidence, and argument of counsel and a full and fre~ 
conference among themselves, honestly entertains a reason:-
able doubt whether the work done is one of necessitv . or 
charity then, they - should find the defendant 
page 60 ~ gu,ilty. - · 
Mr. Barton: The same objections are made by us to In-
. struction No. 4 except the first sentence. 
The Court:. That would be objectionable on the same 
theory. 
v. 
The. court instructs the jury that "work of charity" as 
used in the -statute· means that the work itself must itself 
be charitable,. that the acts done or business operated whfoh 
are detached from the charitable organization or enterprise, 
from which support is to be derived is not exempt; that if 
. the defendant was working at his usual trade or calling· and 
whether he was receiving consideration or not' for such work 
and even though th~ net proceeds of the result of his labor 
are given to cha~ity, he has violated the statute. 
Mr. Barton: We ·except to No. 5 in that it impropedy 
states· the law, as work of charity, applied to the exhibition 
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of .motion pictures or other exhibitio~s, embraces such ex-
hibitions where the net proceeds from. su.eh exhibitions are . 
devoted to charity,- provided the exhibitor_ receives no pad 
of the receipts aru;J. the evidence establishes· that the pro-
ceeds are so devoted and the exhibitor receives no part there-
of. 
The Court: I ha:ve added ''unless the jury fur-
page 61} ther believe th~t the accused was- engaged in a 
work of necessity''·· 
vr. 
The court instructs the jury that the evidence in this case, 
presents no element of necessity either physical or moral 
within the contemplation of the Virginia Statute for the pro-
tection of Sunday. 
The Court : I am not going to give Instruction No. 6. 
INSTRUCTIONS OFFERED BY DEFENDANT 
A. 
The court instructs the jury that .if they believe from the 
evidence that the exhibitor of the Lee and State Theatres 
receives no compensation from the proceeds of the ~u~<l:ay 
exhibitions of motion pictures in these theatres and tha.t the 
proceeds above actual operating expenses are to be used 
for charitable purposes, then yoq. sh9uld :find the defendant 
not guilty .. The court further instructs the jury that the pay-
ment out of the gross receipts of the. actual expenses: incurred 
in. operating the theatres on Sunday does not constitute the 
payment of any compensation to the exhibitor. 
The Court: I have seratched out the last line· 
pa.ge 62 } but I am refusing the whole instruction as offer~d. 
Mr. Barton : We except' for th~ reas~m that the 
instruction accurately states the law and there is evidence 
·to support it. 
B. 
(Instruction B was given as offered without 0ibjection) 
C. 
The court instructs· the jurv that the purpose of the law 
prohibiting labor on Sunday Is to prevent the physical and 
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mo;ral depility which results f'rom uninterrupted labor; and 
to give to those whQ- labor a day for repose and relaxati<;m,, 
for social intercourse, for moral culture, and, if they choose,, 
fo17 divine woi:ship. The. -purpose. of the Iaw is no~ to en-
force the be"Jief s ~of any religions creed ·or denomination. 
The coui;t turther instructs the jury that i.n arriving at 
their verdict tney should consider the f'act that the defendant. 
and the other persons· engaged in operating the State and Lee: 
Theatres on Sunday are required to take one furl day .of re-
pose and relaxation as. a coll,lpliance with the purposes of the 
Sunday law. · 
The Court: I will give the· first paragraph of C and re,.. 
ftnse tlie ·second paragra.ph · 
Mr . .Barton :' I except to the refusar to give the 
page 63 r last paragraph of Instruction C for the reasolll 
that it oor11ectly states the law mnd there is evi-
dence to support it. 
D. 
The court instructs the jury that a work of' necessity is: 
not a physical and absolute neeessity,. out a moral fitness or· 
propriety of' the work or labor or act done under the circum-
stances. of eaeh particular case. Stated differently, a work 
of necessity is not only work which is required to sustain 
physical ·existence or the safety of person or properly, but 
1t is also w0rk which improves the moraI or physfoa:I welfare 
of' the people. If' the wo:rk is required to sustain physical 
existence or the safety of person or property, or if .it is work 
which improves the moral or physfoaI welfare of the people·,. 
then it is a work of necessity. . 
The court further-instructs t:he jury that if' it was a work 
of necessity, as above. defined, for the Lee and State Theatres 
to be opened to the public on Sunday, then it was a work or 
necessitv for Russell Williams to have done work incidental 
to the operation of the .same.. · . 
The Court: What objection nave you to iff 
Mr. Watkins : . It is reallv the crux of the whole ease. The 
· fact that a: work improves the morals or ·physical 
page 64 ~ welfare of a people is not the determining f'actor. 
The Court: I am going· to give the instructionS'. 
· There is very little evidence, it is true,· to sustain it, but- I 
ani going to assume that the jury are men of average in-
telligence. 
Mr. Watkins: I except. 
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E. 
(Instruction ~ was given as offered without objection) 
F. 
The court instructs the jury that if they find from the 
evidence that the exhibition of motion pictures in the theatres 
operated by Russell Williams1 the defendant, on Sunday af-
. ternoon tends to promote qtnet and orderly conduct in the 
community, and that the theatres are -safe and sanitary; that 
good order and proper conduct are preserved therein-; that_ 
the exhibition of pictures therein does not disturb the tran-
quillity of the Sabbath; that the. work do~e in connection 
with the operatic;m of the theatres is morally fit and proper 
to be done on Sunday, then the Court instructs the jury that 
they may find that the work of exhibiting motion pictures 
therein is a necessity within the meaning of the law, aI1;d 
they ·Should find the defendant not guilty. 
page 65 ~ The Court: Gentlemen, this goes a little fur-
ther· than the oth~r instruction. There i~ no evi-
dence that the operation of these movies on Sunday· tends 
to promote quiet and orderly conduct in the community. 
Mr. Garland: We submit this is ~ jury question through-
out. This jury is made up of citizens of this county and I 
think your Honor will take judicial knowledge that the mem-
bers of the jury have been to moving pictures, that they are 
acquainted with the type of pictures that are sh9wn here and 
that they are· the best qualified, after all, to determine whether 
· or not it would promote the morals of the community. We 
don't have to introduce evidence. In fact, the Court of Ap-
, peals has positively stated that ~pinion evidence is not ud~ 
missible. and that is the point I tried to make clear in my 
opening statement, that we did not pro'pose to ~ntroduce 
opinion evidence: These men are men of average intelligence 
and attend movies and it is up to _that jury to determine 
whether or not the attendance at Sunday movies would tend 
to improve the morals of the community or not. 
The Court: I will refuse this. 
Mr. Barton: Exception for the grounds stated. 
page 66} G. H. J. 
(Instructions G, H and J were given as offered without 
objection) 
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K. 
The court instruc.ts the jury that if any member of the 
jury has a reasonable doubt as to whether or not the opening 
of the theatres in question was morally fit and proper as de-
fined in other instructions, they must give the defendant the 
benefit of this doubt and acquit him. 
Mr. Watkins: My contention is that a theatre cannot op-
erate or any other business operate under this statute unless 
the employees work gratis and it is gratis all the way through. 
In -addition to that, there must be shown by the evidence that 
the man who operates that business does not work during· 
the week at that trade or calling. 
Mr. Barton: The Court of Appeals has said the criterion 
is whether it is morally fit and proper. · 
The Court : I will refuse that instruction. 
Mr. Barton: I note an exception to the refusal of Instruc-
tion K for the reason that it correctly states the law and 
there is evidence to support it. 
I 
Thereupon the following instructions were given to the 
jury: 
INSTRUCTiiONS GIVEN. 
pa~e 67 ~ I. 
The court instructs the jury that . the law in this case is 
tha.t if a person on a .Sunday be found laboring. at any 
trade or calling, or employ his apprentices or servants in. 
labor or other business, except in household or other work of 
necessity or eharit~ he shap be deemed guilty of a mis-
demeanor and upon conviction thereof shall be fined five 
dollars for each offense. Every day any person or servant 
or apprentice is so employed shall constitute a distinct of-
fense and the court in which or the justice by whom any 
Judgment of conviction is rendered may require of! the person 
so convicted a recognizance in penalty . of not less .than one 
hundred or more than five thousand dollars, with or without 
security, conditioned that sueh person shall be· of good be-
havior and especially .to refrain from a repetition of such 
offense, for a pe~iod not exceeding twelve months~ 
Russell L. Williams v. Comm.onw~a:Ith of Virginia S'7 
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The court further instructs the jury that _if they believe 
from the evidence beyond a reasonable doubt that the . de-
fendant was. an employee of the reighbo:hood Theatre ~nc .. 
and that sa1d employment constituted his trade or calling 
and that pursuant to or in consequence of said empJoyme~t 
the said defendant was engaged! in or laboring at his trade 
or calling on Sunday, September the 14t4, 1941, they mu~t 
find him guilty, unless they believe from the eV'l· 
page 68} dence that the said operation of the moving. pic-




The court instructs the jury that "work of charity'; as 
used. in the statu~e means that the work itseJf must !tself be 
chanta.ble; that if the defendant was working at his usual 
trade or calling which in itself is not charitable, and was re-
\eeiving consideration for such work even though the net pro-
1ceeds of the result of his labor are given to charity, he has, 
;violated the statute un!e·sS the jury further .believes that_ t~e 
/
/accused was_ engaged m a work 0£ neceSSity as de-finQd in 
other instructions. 
~"1J1~ B. / . . . 
The court instructs the jury that the word "charity'' as 
used in the statute mea.ns charity in the broad sense, such as 
the .Jl§JL!>f funds for e·ducational purposes, fo assist under-
privilegea children, to aid the poor and unfortunate, and to 
assist in the maintenance of oharitable lnstitutions, such as 
hospitals and- the like. · 
C. 
The court. instructs the jury that the purpose of the law 
prohibiting· labor on :~~day is, to prevent. the 
page 69} physical and moral debility, which results from 
uninterrupted labor, and to give to those who labor 
a day £or repose and relaxation, for social intercourse, for 
moral culture, and, if they choose, for divfoe worship. t'he 
purpose of the law is not to enf Orce the beliefs ot any re-
ligious creed or . denomination. 
s, Supreme ·Court- of Apperus of' Virginia 
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The. COUI,'ti::tU~ir:crots the-jury that: a WO:rk of· necessity is nott 
a physical and absolute necessity, but a moral fitness or 
propriety of the work or labor or aet 'done under the cir:.. 
cumsta11ces of each particular case. Stated differently, a 
work of necessity is not ,only W(}rk which is :required to sus-: 
tain physical existence or the. safety of person or property,. 
but it i~ also work which improves· the moral. or· physical 
welfare, of the people. If the work is required to sustain 
physical existence or the safety oi person or property: Ol!' 
if it is· work which improves the moral or physical welfare: 
of the people, then it is a work of necessity. The court fur-
ther instructs the jury that if it was m woi;k of necessity, as 
above defined, for the Lee and State Theatres to be opened 
to the public on Sunday,. tben it was. a work of necessity for 
Russell Williams .to have done work mcidental to the op-
eration of the same .. 
page 70 f E. 
The Cou:rt instruots 1the jury that in determining· whether 
it was a work Qf necessity for Russell Williams· to work 
as he did on Sun~ay, the jury shall decide the question in 
the light of the standards . of the age in which we live, recog-
nizing the fact that th:ing·s are · works of necessity on Sun-· 
day at this time, and under modern conditions of life, which 
were not in former years so considered; and in deciding tlre. 
question, the jury should give consideration to the effect 
whi~h the operation of the theatres, as shown by the evidence,. 
has on the good· order and moral welfare of the community, 
and whether or 'not their _operation improves the moral or 
physical welfare of the people. 
The court instructs the jury that the question of whether 
the\ act of exhibiting motion pictnres in the theatres operated 
by th~ defendant on Sunday afternoon fa a work of.necessity 
within the meaning of the statute is' a. question of fact for 
the jury. In determining, this fact the jury may consider the 
manner in which the theatres are conducted; the conditions in 
the theatres; the character .of the people who attend on Sun-
day as well as week days; that there are person_s who can only · 
attend the theatres in the daytime on Sunday; if this be found! 
the effeet the opening of the theatres has on the good order 
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and moral welfare of the community, and whether 
page 71 r the opening· of the theatres is for the orderly, 
moral, e_ducational welfare of the public. 
H. 
The court instructs the jury tha.t · if they find from the 
evidence that it is a public necessity within the meaning of 
the statute, as expl_ained in another instruction, that· the 
theatres operated by the defendant be.opened on Sunday after-
noon and evenings then the fact that incidentally certain 
persons · are laboring for the purpose of selling and taking 
up tickets, ushering and operating the projection machine 
· does not constitute an offense under the statute . 
. J. 
The court instructs the jury. that there is a presumption 
that Williams' Sunday work was a work of charity or neces-
sity, which presumption continues to exist until the contrary 
is established; and that Williams· does not have to prove 
that his Sunday work was a work of charity or necessity, 
but the burden is on the Commonwealth to prove it was not 
a work of charity or necessity, and that if the jury honestly 
entertains a reasonable doubt upon all of the evidence whether 
it was or was not a work of charity or necessity, he should 
be acquitted. · 
page 72 ~ M. 
The court instructs the jury that after hearing all of th~ 
evidence in this case, receiving the instructions from the 
Court, and hearing arguments of counsel, the jury will re-
tire to its room to consider its verdict. 
And the Court further instructs the jury that in order 
to reach a verdict each juror· must freely and voluntarily 
agree to it, and the conclusion must be unanimous. If one 
or more jurors dissent, or fail to freely and voluntarily agree 
to it, after careful and mature c.onsideration, then the jury 
has not reached a verd~ct, and upon such disagreement the 
jury should so report to the Court. 
Thereupon, the jury retired to consider its verdict and 
· later returned a verdict in the following words: ''We, the 
jury, find Russell Williams guilty and fix his fine at $5. ''. 
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Mr. Garland: May it please the Court, I would like to 
make a motion that the verdiet of the jury be set aside on 
the ground that it is contrary to the law and the evidence 
a:nd for the further reason that they were misdirected by 
the Court.· 
page 73 ~ Virginia, 
In the Circuit Court · of Prince Edward County 
Commonwealth of Virginia 
v. 
Russell Williams 
ORDER-OCT. 13, 1941 
This day .came the defendant by his attorneys and moved· 
the Court to set aside the verdict in this case on the grounds 
of the disqualification of a juror, to-wit: J. W. Hughes -and 
the Court being satisfied that good grounds exist for the mak-
ing of said motion orders that the same be docketed and set 
down for hearing on October 20, 1941. 
And the Clerk of this Court is directed to issue summons 
directing F. W. Rasbury, E. M. Sheppard, J. 0. Collins, a.nd 
·.r. W. Hughes to appear at the bar of this court at 10 :00 
on October 20, 1941 to be examined in connection with said 
motion. · 
page 74 ~ In the Circuit Court of the County of Prince Ed-
ward, Virginia. 
Commonwealth of Virginia 
v. 
Russell Williams. 
,State of Virginia, 
County of Prince Edward, to-wit: 
AF1FIDAVIT 
I, P. M. Webster, a Notary Public in and for the County 
aforesaid, in the State of Virginia, do certify that this day 
Russell Williams personally appeared before me, and being 
duly sw~rn according to law, made oath that he is the de-. 
fendant in this prosecution, and that after the verdict against 
him in this case, he and his counsel were advised for the 
.. 
Russell L. Williams v .. Commonwealth of Vll'ginia fit 
first time that J. W. Hughes., foreman of the jury which re-
turned the verdict, had formed and expressed . 8. · :fixed 
.and definite opinion on the case just prior to the trial of 
.same, which opinion was that the operation of moving pic-
tures in Farmville on .Sunday was fundamentally wrong and 
that therefore the said J. W. Hughes had prejudged the case, 
prejudicially to the said Russell Williams, and that he . suf-
fered injustices as a result of same, and tluJ.t these facts 
could not by the exercise of reasonable diligence have been 
sooner discovered. 
RUSSELL WILLIAMS. 
Subscribed and sworn to before me t,his 20th day of October, 
1941. 
P. M. WEBSTER, N. P. 
My commission expires 6/1(7 /42. 
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DICT. 
October 20, 1941 .. 
. •. 
Present: Same parties as- heretofore noted" 
Mr. Garland: May it please the Court, we have .a formal 
affidavit here that we would like to file, setting forth the 
fact that the defendant and his counsel learned for th~ :first 
time of these opinions after the verdiet, and that by the ex. 
erclse of due diligence he could not have le·arned it sooner. 
I am ready to call Mr. Ras bury. . · 
Mr. Watkins: I don't know how many witnesses you have, 
but I would like to ask that the witnesses be excluded. -
The Court: Call all the -witnesses and let them be sworn. 
(The witnesses were sworn.) 
The Court: You gentlem~n go 'into the jury room and the 
Clerk will call you. 
(The witnesses retired.) 
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· - · · F. W. RASBURY,. · 
·ca}J.ed as a witness- by the: defendant and 'being first duly 
sworn,. testified ·as f ol~~s ~ . 
Examined by· Mr~ Garland: 
Q. Is y01ir· ·ntm1e F. W. Rasbury T 
A. Yes,~_/· 
. ;,' · Q:···w:nat is your agef· 
page 76 } A. 38. · 
Q. What is your business! 
.A. I am a store manager. 
Q. Managet' of what store! 
A; Rose's. 
Q. Here in Farmville f 
A. Ye~ sir. 
Q. How long have yorr been living in Farmville r 
· A. About seven years. 
Q. On the morning that this c~e against M:r. Russell Wil-
liams was tried, when he was charged with violating the law 
· by operating moving pictures on Sunday, before the trial,. 
did yon have a talk in front of the Court House here with 
Mr. J. W. Hughes and others¥ 
A. Well, it was four of us talking to bimJ yes, sir .. 
Q. Was that before the trial°! 
A. Yes, sir. 
Q. Would you tell His Honor what was sa:id, if there was: 
any· conversation in regard to:··Sunday moving pictures. · 
A. Well, I asked him if-they were stancling there when 
I walked up, and I asked them if the Sunday movie. trial was 
·coming up, and one of' them-which one I don't knc;>w-said 
he thought it would come ·up before a murde~.case.. 
· Q. Before a· murder case t 
A. Yes. 
page · ~7 } , Q. AH right. 
A. That is the remarks he made .. 
Q. Do YOU know which one said thatT 
A. No, "1 don't; one of them did, though. 
Q. Did you know, when you first started talking with tben;r~ 
.whether they were on the jury or not T 
A. No, I didn't know anything about it. 
Q. Was Mr. E. · M. Shepherd in the crowd r 
A. Yes; it was Mr. Shepherd, Mr. Collins, and Mr. Hughes. 
Q. Was there any discmssion about the Sunday movie case f 
A. Well, no. They just said they didn't know whether it 
was coming up before t"qe murder trial or not .. 
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F. W. Rasbury. 
Q. Did you ey>ress any opinion yourself as to whether 
. Sunday movies were good or .wrongf 
A. Well, yes; I just said it didn't inake any difference to 
me whether they had the.m on Sunday or in the week. 
Q. Do you remember whether some of th(3 others there 
made a statement as to what he or they thought about Sunday 
movies? . 
A. No, I don't; I don't recall it definitely, no. 
Q. Did Mr. J. W. Hughes make a statement to you in this 
connection there Y . 
A. We was all talking about the war and things in general, 
that is all. , . 
page 78 ~ Q. When you :first came up, you asked the ques-
, tion if the Sunday movie case were coming up, 
didn't you 7 · 
A. Yes, I asked that direct question. 
Q. In the course of the conversation, did not Mr. Hughes 
make a statement Ahowing an opinion as to· Sunday movies 7 
A. He was talking about the war. · 
Mr. Garland: May it please the Court, I think it is very 
apparent that the witness is somewhat adverse and I think 
I· should have the right, of course, to lead him and cross ex-
amine him. 
The Court: All right, proceed. 
A. (Continuing) It has been so long, I h~ve for got all 
a.bout it-
By Mr. Garland: · . · 
, Q. Mr. Rasbury, you have talked with me about this mat:-
ter, haven't you 7 . 
A, Yes-you talked to me about it. 
Q. I have been to see you Y 
A. Yes. 
Q. I talked with you first in your store, the next day. 
didn't IT 
A. Yes. 
Q. Do you recall what you told me in your store the next 
day7 .. 
A. We were talking about the war, getting away 
page 79 ~ from the Lord, and things Ill: Europe. 
Q. Did you tell ~e anything in your store the 
next day about the conversation being about the war 7 
~ $Jl~!IW ~t ~ .A}pJl.e!ll.~ ~ WT~ 
F.. :w. }ik)!sbrJWJJ .. 
_A.,. TJi~t i~ ~ll~t l @deJ.:~tQ,O,d it was,. I ;would not :swear 
to it. 
Q .. J)~g,;i.'t yp.J..1 t~l .~ .13eJiWJi :P~io/ Jaere in to'_VD,, ia "N!rs. 
Neely, Jen ~P..o§le .JaQJP..e yon ~{:;e.,l to liYte, .the .. day .of rthe ·maJ,, 
wl\.~ y:o.xi §\~W .M.r. l.I~lie$ sit~· ,on .tll.1:' jury,, tla.at that man 
-O:!llg'P.tt ;n9t t9 ~ ,OP.. the j;ia;ry b~~.a,u.se ·he .hacfl .expressed him-
self? ' . 
A. I didn't .~ay· ·i.t m ·that to11e of v.oice, no .. 
a. What gjii ymi §J.ay to l.{.]1'$. Neely! 
A. That you had lost your case already. · 
Q.. WbyY 
A. That was just my opinion. 
Q, · W #SD 't it b!}.~11.$~, a$. you told her, fiOn had heard Mr. 
U»g~~ @x.pr#~§ hi~lf that ni.orning in sueh a way that you 
knew we did not have a chance as far as his vote went Y Didn't 
you tell Mrs. Neely tha.t ·that day 7 
A: I dpy.1t th.i:qk ~o, :iwt in the words you are putting it 
MWt Q. You went. to see Mrs. Neely a.bout it, didn't you Y 
· A. No, sir. (l You ijf:lt i:P. the 001:rt Rous~ here and told her about-iU 
A! l ~a.t nght back there on the back bench. 
pag~ §Q ~ Q. What did you tell her Y -
· A. That you had lost your ease. 
Q. WhyY 
A. It was just my opinion. 
Q, l Q3.II\l3. QVef to YOllf store the next day and you were 
kind enough to talk to me about the case. Do you tell His 
Honor that you told me anything the next day about a discus-
sion of the war that morning 7 
A, Y~~i l told. you it w~s mentioned. You mentioned it 
yourself. -
Q. I am talking about wheth<n~ the subject was confined 
to the war or not, alone Y 
· .A. Well, you were trying to drag . in the Sunday pictures 
~ WPOO.Q. \Qt. . 
Q. Didn't you tell me in 3rour store, and I wrote it dowm 
on that piece of cardboard that I picked up off of yom· fl0or, 
t\1§.t )J._(}. s~d this:. '' The; w<Mld is ge.tting farther away from 
the Lord every day and Sunday movies won't make it a1iry 
\l~\t~'' 1' D.J.clril. 't ~Qq tell in~ that t 
A. That i$.: -w~t I wi~irstooci him to say.,, but Ji w0uld n-0t 
~we~~ t_~ i~ ®. tl!is ~tn~ st.aand. 
Q. Y Q;~ umtl~~etQ.~Q. lthn: to, S.8:-y that,i ei!idn't y.auJ 
r Russell.I,. 'Williams v .... Oommonwealth of Virginia 
F. W. -&sb-ury .. 
. .A,. ~ait was my ·impre~siqn. . . . 
Q. Do you recaA ·InY.: it>te)dng !LP tp.at. piece 'of oardl:>oaTd 
and wiqting 1t ·down right .there·! . 
. page 81} A~ Yes, ·but J wouldn.'t swear to ·rt, 'that it \va:s 
. -his ~dea of seeing it,. that he. was coimectin_g/tlte 
remarks he made w'fth Sunday pictures or with the.u*re&t in 
Europe. 
Q. That was your 1mpre~sion, wasn't it i 
A. Tbat was my impression. , . , . 
Q. And you w.ere kind ~nougb; -Mr·. ~as'.f>u.ry, althoµgh &'on. 
we~e ser:cy that aicy-~od.y haeJ_ ~o~unicated the faet. to me 
that you knew ·anything about this, to go in ·my car with me 
to Mr-. Emmett :Sheph~rd 's house Y 
.A. .. Yes. ·· 
Q~ J ell~ not imow where he lived, did U 
A. You knew very close. 
Q, B:u.t ~u showed me where his home was? 
A. Yes, sir, . . . . , • . . , \ .. , . Q. And you went mto tlie house with me and you toid Mr. 
Emmett Shepherd about this very thing! 
A. Yes, sir. 
Q. And you told Mr. Emmett Shepherd that your recoil~ 
tion of. this thing was w:hat., I ~Ve ilUBt read, q.idn 't you y 
A. i'hat was n:ry re~ileetion, but .I wottld not s~ear t<;i it. 
Q. Do you recali wh~ther you said in the .cour~e ,of that 
convers~tion that y_ou didn ;t see any mofe hartn iii. ijuriday 
movies than in fishing~ on Su:µ~at. or automobile. ridintt. on 
Sunday, or something hke that? Do you remember whether 
you said that irt the c.onversatfon ! . . 
page 82} _A, No1 th~r~ ~as very; little s~id ~bout Sji~~ay 
pictures; ai:td that was when I asked them whether 
the trial w~ coming up that day or not; which was on every-
body;s mind in Farmville. " ,, .. 
Q~ That was the statement µiade by vou before Mr.· ftughes 
made this statement, wasn;t iU .- · . . ... fi.. Yes; and he walk~d across the s~reet arid g·ot a eoca-
e~L · . 
ny Mr. Watkins-: .. . . 
Q. Mr. Rasbury, as I, u~derstand from you, you a.re no·t 
opposed to Sunday movies t 
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F. W. Rasbury. 
A. I am not opposed to M otidag pictures. I dem 't eare 
·whether they don't have any at an or not. 
Q. As I .understand you to say, you all .discussed. war con-
dition&;: and·.movies, and other things. Did any other ·of the 
me;n ril~k~ ... ·ij~y ~tatements a~ to their opinions about worldly 
matters today f 
A. Yes ; we were aP. talking . about that. 
Q. Do you remember the state.ments that the otllerS' might 
have _made in the group? 
.A.. Yes ; we were all talking abot:Jt the war. · 
Q._ What I mean is this:· ])o you remember any of tneir 
statementsT · 
pag·e 83 ~ . A~ Yes; Emmett was talking about' how it wa:s 
when he was over there in the Army in Europe. 
Q. Do you remember what he said about conditions over 
there! 
A. No. I had. no reason to make any note of what he said. 
I.didn't know I was going to be up on this thing .. 
RE-DIRECT EXAMINATION .. 
By Mr. Garland: , 
Q. Did not Mr. Hug-hes use Iangnage something like this :· 
'' That the people in. Russia and Germany were paying· the 
penalty now for ignoring the Lord"Y 
A. Yes, he talked on that line of the Lord, and the unrest 
in Europe, just like I told you. 
Mr. Garland: We rest there, Judge. . 
The Court: You are npt going to use the oth~r witnesses f 
. }\fr. Garland: We don''t have. any objection to doing it,. 
Judge. We will be glad to .call them if your ILonor wants to 
hear them. 
The Court: Of course, you r~alize that you have not made 
· out your contention by this witness. 
· . Mr. Garland: We thought that we had, and, 
page 84 ~ of course, we expected Mr. Watkins to at least put 
Mr. Hughes on the stand. We -will be glad to put 
them all on. 
Mr. Watkins: Why didn't you do iU I am not go~ to 
put them on, because I don't see anything-
MF. Garland: We will put them all o~. 
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EMMETT M .. SHEPHERD, . · 
called as a witness by the defendant and being first duly 
sworn, testified as follows : · 
Examined by' Mr. Garland: 
Q. This is Mr. E. M. Shepherd, isn't itY 
A. Yes, sir. . · 
Q. How old are you, Mr. Shepherd Y 
·A. 41. 
Q. Where do you live Y 
A. Rice. 
Q. How long have you been living in Prince Edward 
County! 
. A. Practically all my life. 
· Q. Did you serve on the jury that tried this case against 
Russell Williams 7 
A. I did. 
Q. Were you standing in front of the Court House that 
morning before t)ie trial, before the jury was swor:µ, engaged 
in ~oilversation with Mr. Hughes and Mr. Collins, when Mr. 
Rasbury came up f · 
A. I was. , 
page 85 ~ · Q. Do you rooall what Mr. Rasbury said, if any-
thing, about the Sunday. moving picture case com-
ing upf 
A. No, sir. 1 
Q. Did not Mr. Rasbury come over to you gentlemen as 
you were talking and ask the question whether· you all knew 
whether the Sunday moving picture case was coming up that 
dayf · . . 
A. I don't believe he did .. I don't remember. 
Q. You don't remember Y 
A. No, sir. 
Q. Mr. Shepherd, something was said about Sunday movies 
out there, wasn't there 7 · 
A. Not that I know of. 
Q. Not that you know on 
A. No, sir. 
· Q. Did you hear Mr. Hughes make any statement at all 
about -Sunday movies Y · 
A. I heard Mr. Hughes say something about Hitler and 
the war. I didn't hear anything about the moving pictures. 
Q. Didn't he say something along the line that '' the peo-
ple in Germany and Russia were paying the penalty now for 
ignoring the Lord'' Y · 
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Emmett M. Shepherd. 
A. It was something like that, but I didn't understand that 
part of it. 
Q. You remember that I came down to your house the night . 
of the day following the day of the trial Y 
page 86 ~ A. I do. . 
Q. And talking with you in your homeT 
· A. Yes, sir. . 
Q. You remember that Mr. Rasbury was with me; isn~t 
that true! 
A. Yes. 
. Q. You have known Mr. Rasbury for sometime, haven't 
you! 
A. Yes, sir. 
Q. Don't you all hunt together! 
A. Sometimes. 
Q. And you are good friends T 
A. Yes, sir. 
Q. You are also friendly with Mr. Hughes, aren't you f 
A. Yes, sir. · . 
Q. Do you remember there. in your home that we told you 
what our mission was Y 
A. Yes, sir. 
_ Q. And do you remember Mr. Rasbury's telling· you that 
he recalled Mr. Hughes' language to be something like this : 
"The world is getting farther away from the Lord every day. 
and S1mday movies won't make it any better"Y 
A. I remember Mr. Rasbury discussing that, but, really, 
I didn't take it in, Mr. Garland. 
Q. Didn't you say this, Mr. Shepherd: "That was what 
he said, all right'' t . 
page 87 ~ A. I didn't understand it. I didn't understand 
that part of it. 
Q. You told me. that. 
A.. I said that Mr. Hughes said something about Hitler 
and the war. 
Q. Didn't you tell me that his language was what I have 
quoted, Mr. Shepherd, and I sat there for an hour, trying to 
get you to give an affidavit? . . 
A. I told you I couldn't because I didn't hear it plain 
enough to give vou an affidavit. 1 , 
Q. '-y OU told tne you would think about it over the night 
and would come to see me the next morning, as to whether you 
would give me an affidavit or not. 
A. I did. 
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Q. The next morning you came into my office and you ·told 
me that you had lmown Woodfin. Hughes all your life, that· 
you had .lived near together, and that you had. served on 
this jury with him, and that you _would not want him. to think 
that you were double crossing him. .. 
A. I didn't hear his statement of what you are trying to 
get me to say clear enough to. repeat it before the Court. 
Q. That is what you told me in the office, thought And 
that you were a sick·man; too. i;· 
A. The night that you come down there I was really poorly. 
I didn't feel like talking that night. · 
page 88} Q. You told me that you had been gassed·in the 
war, that you were a sick man. 
A. Yes, sir. . .. 
Q. And that you had been vomiting ever. since the trial, 
and that you didn't ·want to get _into this. thing rn you could 
keep from it, didn't you T Didn't you tell me that Y And I 
told you I certainly would ·.not bother you unless I had to 
bother you on it. 
A. You said you would summon me. I said, '' Well, go 
ahead. It is perfectly all righl '' 
Q. All we want here this morning is the facts. Sitting in 
your home, did not Mr. Rasbury quote that language, right · 
in your presence and mine, and you said, ''Well, that is what 
he said"V Didn't you say that that night? · 
A. As I told you, I didn't understand what Mr. Hughes 
said. I heard him say something ·about the war, or some-
thing about Hitler, just like I told you at firsl 
Q. Didn't you tell me that night that there was some dis-
cussion about .it that morning, about the Sunday moving 
picture case? 
·· A. Well, maybe there was, but I didn't hear it. 
Q. You didn't hear anything about Sunday movies f 
A. No. I probably went away at the time. 
Q. Why was it that you agreed to come to my office the 
next morning 7 · · 
page 89 }- A. Well, you asked me would I come up there. 
Q. · To do what f To give me this affidavit, 
A. To give you the affidavit. 
Q. And you just told me the next morning all of the rea-
sons I have assigned as the reasons you did not want to give 
it, not that you did not hear hini. say iU 
A. No, I didn't hear his statement clear enough that I 
would feel right. 
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·CROSS EXAMINATION .. 
By Mr. Watkins: 
Q. Mr. Shepherd, you we:re on tll,e iury that tried tile case,. 
weren't you! 
· A .. Yes, sir. . . 
. Q. I just don"t know, but do you attend movies on Sun-
day if you are in a community ill which they are ?awfully 
operatedt 
A. I reckon I would~ 
Q·~ I just don't I:rnow;__do you go to Sunday "baseli>alU 
A. Yes·1 sir~ 
page 90·.l • . J .. w. HUGHES, . 
· · called as a witness .by the defendant a:nd being 
:first duly ·sworn,. testified as follows: 
Examined by Mr. Garland: 
Q. Your initials are J. W., Mr. Hughes, aren't theyt 
A. Yes, sir. 
Q. How old a.re you, Mr. Hnghesf 
A. 44. . 
Q. You live in Prince Edward County f 
A. Yes, sir. 
Q. You were the Foreman of the. jury that tried the ci[S'e 
against Rnss·ell Williams· some.time back, weren't you f 
.A,, Yes, sir. 
Q. Do you recall whether . you were standing in front · of 
the Court House that morning, before the jury was called,. 
engaged in conversation with· some other men, including Mr. 
E. M. Shepherd and Mr. Collins f · 
A. I don't recall Mr. Collins, but I remember Mr. Shepherd 
and Mr. Rasbury. 
Q. Mr. Rasbury·came np,' did hef 
A. I don't rooall Mr. Collins. Someone said he was there .. 
I was not paying· any particular attention to who was· there .. 
Q. Mr. Rasbury came up and gQt into the conversation, 
did bet . 
A. I think Mr. Rasbury brought the conversation up .. 
Q. What conversatipn 7 
page 91 ~ X. Well, something about the trial coming up .. 
· At that time I dicfu 't know what trial was coming 
up. It was something about the theatre trial. · Somebody 
asked the question, would the theatre trial come up, and some-
body said they didn't know when. 
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Q. In other words, asked the question whether this case 
of operating moving pi~tures on Sunday was coming up t 
A. They didn't mention moving pictures; they said · 
'' theatre. ' ' . · 
Q. You understood what they meant Y . 
A. I had· heard something about it,. 1>ut I didn't know for 
sure whether it would come up. that day or ~ot. · 
Q~ You bad heard something about a case of operating the 
theatres here on Sundayt 
A. I had heard something. I didn't know whether it was 
comi~g up that day or not. . . . 
Q. And that question was· asked by Mr. Rasbury about the 
time he came up there, wasn't it,. · 
A. What question Y 
Q. The question whether that ease was coming up, the Sun-
day -movie case Y 
A. I think so. I don't know whether it was when he just 
come up or after he come up. 
Q. It seemed to be the main thing on his mind' 
page 92 ~ A. I think so. · 
. . Q. There was some little discussion about the 
Sunday movie question, wasn't there, and some brief opinions 
expressed there about whether it was right or wrong? 
A. Well, I don't know whether it was brief opinions ex-
pressed, but they mentioned · about opening the theatre on 
Sunday. I think wha.t you are getting at-you want me to 
say what I remarked? . 
Q. I am going to come to that; I am coming to your re-
mark, and I know you are going .to tell His Honor about it .. 
· · A. Absolutely. 
Q. Did Mr. Rasbury express ari opinion as ·to what he 
thought about Sunday movies Y · 
A. From what I got from what Mr. Rasbury said-. I don't 
remember the words he said, but he was in favor of Sunday 
movies. That is the impression I got. 
Q. ·Did he say something like this: ''That he didn't see 
·any more harm in Sunday movies than there would be in 
fishing on Sunday,'' or _something like thatf 
A. I believe something like that was said, but I don't re-· 
member whether he said it or somebody else. 
Q. Do you remember anybody besides Mr.. Rasbury and 
yourself expressing an opinion about it T , 
·A. Mr. Shepherd and Mr. Rasbury was sort of talking to 
each other like. 
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page 9'3 ~ Q. How did you gather from Mr. Shepherd how 
he felt! 
A. I could not tell exactly, bee&use he wasn't saying much. 
Q. Then you :finally made a statement, didn't you Y 
A. Yes, sir. 
Q. Now, tell His Honor what you said, Mr. Hughes. 
A. Well, it. looked like there was a sort of pause come in 
the g·eneral talking, and· I s_aid it looked like everything· was 
coming up this day and time ·to leitd the people away from 
the ehurch on Sunday, and I said that no longer than a few 
Sundays ago our pastor brought out in the sermon that he 
just felt like, speaking· of Christ, whether in Germany and 
Russia they were suffering the consequences now because 
they practically ignored the Lord, and I said it looked like 
the thing was that way now, and I didn't mean anything ex-
cept just in a general conversation, and I didn't think about 
this theatre thing particularly. I would like to say this at 
this time : I am not prejudiced about the theatre being open 
on Sunday. I go to the ball games on Sunday, and if I liked 
pictures I would go to the pictures on Sunday-if that is 
permissible ; if not, call me down. I go to the ball games on 
Sunday and go to the theatre on Sunday, but I am not much of 
a movie man. I think the other fellow has a right to do that 
but I go to ball games. But when I c.ome in and take my oath 
and walk into this jury box, I feel like I am obli-
page 94 ~ gated to the Commonwealth of Virginia to try the 
case, according to my humble judgmeJ1,t, aooord-
ing to the evidence and your HQnor 's instructions, and I go 
into the jury box and listen to the evidence, and whe~ His 
Honor gave me his instructions that is when my mind was 
made up there was nothing else to do but find Russell Wil-
liams guilty. · I couldn't see a.:qything else to do. I have been 
on several juries in my life, and I feel I am on my oath to do 
my duty according to the evidence in the case and the judge's 
instructions, and that is wha.t I .did. 
Q. Let me ask ·you this: It was just a .few mi.Jiutes be-
fore the beginning of this trial that you had the conversa-
tion! 
A. Yes; I guess maybe fifteen minutes. 
Q. Yes; and fifteen minutes Ja.ter you were sworn in as a 
juror? · 
A. Yes, sir. 
Q. Of course, you recalled the conversation when you 
started to hear the case? 
A. No, sir. That was not in my mind, because I was not 
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particularly referring to anything of this kind. at all In 
other words, I never thought of the conversation we had 
when I went into the jm7 box, because that passed out just 
as an ordinary conversation.. - · , 
Q. You. could not havp forgQtten it in that time,· could 
you·t . , . 
page 95·} A. Well, I didn't think about it. 
Q. It was the same case you were about to try. 
that you were discussing out there? 
A. We were not really discussing it. I just made the re-
mark. 
Q. But you had an opinion on the subject, like some of 
the others, and you expressed. yourself on it. 
A. Not particularly about this case; I expressed it in gen-
eral. As I say, at that time I could not have sworn to you 
this case was coming up that daY .. 
Q. But you had beard it discussed and knew such a case 
was coming up T . 
A. I 'clidn 't know this case was coming ,:ip, but just the 
theatre. 
Q. But you knew there was a ·case of that kind to oome 
up in this court? 
A. I had heard it; I didn't even know it. 
Q. Of what denomination ~re you1 
A. Baptist. · 
Q. And, you said, your preacher had just preached that 
sermon the ·sunday before that? · · 
.A.. Maybe a Sunday or two. I don't remember what ser-
mon we had; he just brought it out in his sermon. 
Q. That is what he had to say that day! Did you agree. 
with your preacher 7 · . 
page 96 } A. Yes, sir; I felt like that was what it was in 
regard to the countries across the water. 
Q. Do you think the eonditions are, maybe dangerous in 
this country too, that this country is getting away from the 
Lord tooY 
A. That is not for me to say. That is a question I don't 
know. I can't say that because I don't know it. 
Q. You feel that this country ought to learn from the ex-
perience of Europe, don't you, from the sbindpoint of for· 
saking· the Lord 7 . 
A. I don't know. That is for individuals to decide among 
themselves. · 
Mr. Gar land: That is all. 
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By the Oourt :- · 
Q. Mr. Hughes, had yo-u such. a: firm or fixed opinion that 
you oould not have rendered the verdiict m acc.01tdance with 
tlle. law and t'he evidence in the case·Y · 
A. No, sir, Judge, I had not 'llurt is just what I said in 
regard. -to~.go~ng into the jury box. When I go into the jury 
box I feel I·am under honor- to the Commonwealth of Virginia. 
and I feel like I. absolutely go in there with an absolutely 
clear eonseience and try the caS'e according to the e-videnee 
and your instructions; and that is what I g.id to the best of 
my ability. 
page 97} CROSS EXAMINATION .. 
By Mr. Watkins~ · · 
· Q. As I understand, Mr. Hughes, don't you go to Srmdmy 
1>aseball regularly! 
A. I g-0 as much as I think I can afford it, Mr. Watkins. 
Q. Since your prea:eher preached the sermon on RllSsia:, 
that has not changed your idea on baseball, has itf 
A. No, sir. I love baseball and g·o to it every time I can~ 
Mr. Gar land: That is ail. 
The Qourt: Gentlemen, do. you wish to be heard on this 
motionf ' · . . 
Mr .. Barton: Does your Honor want to hear us 7 
The Court: ·1 have a rather :fixed opinion on .the matter,. 
but I will be glad to hear you, if .you wish to be heard. 
Mr. Barton: I don't want to take your Honor's time or 
burden the Court if your. Honor does not think you can change 
your opinion. . 
The Court: I do not think you have introduced any evi-
dence to show that any of the jurors' minds were so fixed that 
it could not be changed by the eviden~e .. 
( The motion was argued brie:fly by cormsel.) 
page 98. } The Court: The motion is ovii·ruled. 
. Mr. Watkins: Are you going to argue the ques-
tion on setting aside the verdfoU . 
Mr. Barton: We don't want to waive that,. but we will 
not argne it today. We made a motion at the conclusion of 
the trial to set aside the verdict for three or four grounds. 
The 1Conrt: Yon have· not been heard on that. Do you 
want to be heard further on thatt 
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Mr. Barton: No. We would like for your Honor to rule 
on it~ I don't think there is anything we can add. 
The Court: I overrule the motion .. 
Mr. Barton: We except and save all our rights . 
. · page 99 ~ Virginia: 
In the Circuit Court of Prince Edward County: 
·commonwealth of Virginia 
v. 
Russell L. Williams 
CERTIFlCATE OF T·RIAL JUDGE. 
I, Joel W. Flood, Judge of the Circuit Court of Prince 
Edward County, Virginia, certify that the fore going is a 
true and correct transcript of the evidence adduced, exhibits· 
offered in evidence, the objections to evidence, or any part 
thereof, offered, admitted, rejected, or strioken out, the in-
structions granted or refused and the objectious to the rul-
ing·s thereon and ·other incidents of the trial of the case of 
Oommonwealth v. Russell L. Williams. 
I further certify· that this certificate has been tendered to 
and signed by me within the time prescribed by Code, Sec-
tion 6252, for tendering and signing bills of exception, and 
that reasonable notice in writing has been given to the at-
torney for the Commonwealth of the time and place at which 
. said certificate has been tendered. 
page 100 ~ Given under my hand this 10th day of Decem-
ber, 1941. 
page 101 ~ Virginia : 
JOEL W. FLOOD, 
Judge. 
In the Circuit Court of Prince Edward County: 
Commonwealth of Virginia 
v. 
Russell L. Williams 
76 Supreme Court of Appeals of Virginia 
CERTIFIOATE OF CLERK. 
I, Horace Adams, Clerk of .. the Circuit Court of Prince 
Edward County, certify that the foregoing traD:script of the 
evidence and other incidents of the trial of the case of Com-
monwealth "!· Russell L. Williams, together with the certifi-
cate of the Trial Judge, has been delivered to and filed with 
me this: 15th· 'day of December, 1941. 
HORAOE ADAMS, 
Clerk. 
page 102 } l:n the CirC1;iit Oourt of the County of Prince Ed-
. . ward, Virginia. · 
Commonwealth of Virginia, 
v. 
Russell Williams. 
O:R,DER, OCTOBE,R 20TH, 1941. 
The motions of the defendant previously made after the 
verdict in this case, were this day further heard, before 
which hearing the defendant filed his affidavit by leave of 
· Court. · 
· . And the Court, after hearing the eviq.ence presented ore 
ten'tlls on the motion previously ma4e to set aside the verdict 
on the grounds, of the disqualification of a juror, to-wit, J. 
W. Hu__ghes, · and argument of counsel, doth overrule said mo-
tion, to which action of the court the defendant by COUJ?.sel 
excepted. 
And the Court doth overrule the motion of the defendant 
previously made to set aside the verdict on the grounds of 
being cpntrary to the law · and the evidence and misdirection 
of the jury, to which action of the Court the defendant by 
,counsel excepted. 
The ref ore, 'it is considered by the Court that the defend- , 
ant, Russell Williams, pay a fine of Five Dollars ($5.00) for 
the use of the Commonwealth together with the costs of this 
. prosecution. 
page 103 ~ And the defendant, by counsel, having inti-
mated his intention of f,tpplying to the Supreme 
Court of Appeals for a writ of error and supersedeas herein, 
it is ordered that execution on this judgment be suspended 
f o'r a period ·Of sixty days. 
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page 104 ~ I, Horace Adams, Clerk of the· Circuit . Court 
of Prince Edward County, in the State of Vir-
ginia; do certify that the foregoing is a true transcript of so 
much of tl;ie record and proceedings and of the agreement as 
to facts, as ag-reed upon and stipulated by counsel .in the 
criminal ,case of the Commonwealth of· Virginia v. Russell 
L. Williams, pending in said Court, as appears of record and 
on file in the office of said Court. 
I further certify that the notice required by law has been 
duly given to counsel for the Commonwealth of Virginia. 
Given under my hand this 2.2 day of December, 1941. 
HORACE ADAMS, 
Olerk. 
page 105 ~ I hereby approve the foreg·oing as the. record 
in the above styled case. . 
Dated this 22nd day of December, 1941. 
A Copy-Teste: 
JOEL W. FLOOD, 
Judge. 
M. B. WATTS, C. C. 
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